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VERSUS 

COMMON    LAW. 


CHAPTER  I. 


If  Lycurgus  could  be  summoned  from  the  shades 
to  give  evidence  before  a  new  Common  Law  Com- 
mission, it  is  not  improbable  that  the  illustrious 
legislator  would  give  a  decided  opinion  against  a 
rash  and  short-sighted  reform  of  a  system,  which 
operates  to  banish  litigation  from  the  courts. 
"  Infatuated  men,"  he  might  be  supposed  to  say, 
"  would  you  destroy  a  system  which  has  just  now 
reached  maturity — a  system  devised  by  the  wisdom 
and  forecast  of  your  ancestors  to  counteract  the 
evil  tendencies  of  a  corrupt  and  complicated  state 
of  society?  Are  civil  dissension  and  litigation 
things  to  be  fostered  ?  If  so,  simplify  your  law  ; 
make  it  intelligible,  accessible  to  the  people.  But 
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if,  O  Commissioners,  the  promotion  of  harmony 
and  mutual  forbearance  are  the  objects  about  which 
a  prudent  legislator  is  solicitous,  maintain  your 
costly  and  intricate  code.  What  wise  man  would, 
Avhat  poor  man  could,  engage  in  law,  when  nothing 
is  certain  but  the  cost  ?  Fools  there  must  ever  be 
who  will  rush  on  their  fate.  Let  them  go  to  law. 
To  the  over  rich  it  is  a  pastime  and  an  excitement, 
not  more  demoralising  than  the  ivory  cube,  or  the 
race-course.  Go  on,  therefore,  O  Commissioners, 
and  multiply  your  laws;  accumulate  the  incon- 
gruous mass.  Know,  great  and  wise  people,  it  is 
with  your  laws,  as  with  your  fleets  and  armies ; 
the  more  you  augment  them,  the  less  likely  are 
they  to  be  employed." 

The  wise  man  is  the  same  in  all  ages ;  therefore 
I  am  warranted  in  attributing  such  sentiments  to 
the  lawgiver  of  antiquity  when  I  find  the  modern 
sage  enunciating  similar  sentiments.  If  Lynd- 
hurst*  sets  his  face  against  law  for  the  million, 
why  not  Lycurgus  ? 

Notwithstanding  such  cogent  reasoning  and  re- 
spectable authority,  this  sceptical  and  perverse 
veneration   has  entertained   a  doubt    whether  it 


*  See  the  noble  and  learned  lord's  speech,  in  the  House 
of  Lords,  on  the  Local  Courts  Bill,  June  17th,  1833. 
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might  not  be  expedient  to  bring  law  into  a  more 
intimate  alliance  and  conformity  with  justice. 

It  would  be  very  delightful,  it  is  said,  if  nations 
and  individuals  could  be  brought  to  renounce,  the 
one  the  field,  and  the  other  the  forum,  and  either 
abstain  from  falling  out,  or  refer  their  disputes  to 
arbitration.  But  as  it  may  be  doubted  whether 
the  dismissal  of  our  fleets  and  armies  will  really 
bring  about  the  golden  age  of  universal  peace,  so 
it  may  be  questioned  whether  litigation  is  after 
all  to  be  extinguished  by  making  law  uncertain, 
tedious,  costly,  and  impracticable. 

Then,  if  the  condition  of  civilised  society  is  such 
that  differences  will  honestly  arise,  that  insolence, 
malice,  and  fraud  cannot  be  excluded,  must  there 
not  be  a  law  whereby  to  adjust,  to  redress,  and 
punish  ?  And,  if  so,  is  it  not  desirable  that  this 
law  should,  as  far  as  possible,  be  rendered  prompt, 
cheap,  and  effective  ? 

It  really  is  a  grievous  error  which  many  persons, 
nay,  the  great  majority  of  the  lay  people,  hold  to, 
that  law  is  a  luxury,  and  not  a  necessity,  which 
any  man  can  abnegate  if  he  chooses.  So  far  is  it 
otherwise,  that  scarcely  any  man  who  has  aught 
to  lose  passes  through  life  without  being  in  some 
shape  or  another  personally  interested  in  the  due 
administration  of  the  law.  No  man,  however 
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prudent  or  wary,  however  meek  and  long-sufFering, 
can  safely  boast  that  he  will  not  on  the  morrow 
find  himself  involved  in  "  the  glorious  uncertainty." 
Law  in  some  form  —  chancery,  common,  canon,  or 
civil — law  is  the  lot  of  man.  The  subject,  there- 
fore, upon  which  I  propose  to  treat  is  assuredly 
one  of  general  interest ;  and,  accordingly,  I  invite 
the  attention  of  the  public  to  an  unsophisticated 
statement  of  the  mode  in  which  the  law  deals 
with  the  business  of  life  in  the  year  of  grace  and 
enlightenment  1850. 

All  personal  actions  are  commenced  by  writ  of 
summons ;  and  with  this,  the  first  instrument  by 
which  the  law  is  set  in  motion,  do  my  objections 
begin.  The  office  of  this  document  is  to  give  the 
defendant  notice,  so  that  he  may  tender  satisfaction 
to  the  plantiff,  or,  in  cases  where  such  satisfaction 
can  be  ascertained  only  by  the  verdict  of  a  jury, 
he  may  prepare  his  defence.  This  notice,  being 
merely  of  a  preliminary  character,  need  not,  of 
course,  be  so  explicit  as  the  declaration  or  state- 
ment of  the  cause  of  action,  which  is  to  follow ;  and 
the  two  recognised  and  intelligible  divisions  of  per- 
sonal actions,  being  such  as  arise  from  a  breach  of 
contract,  and  such  as  are  created  by  a  tortious  or 
wrongful  act,  the  exigency  of  the  writ  might  be 
satisfied,   by  containing  an  intimation  that  John 
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Stiles  thus  commenced  his  action  against  Stephen 
Hunt,  in  respect  of  a  claim  belonging  to  eithei* 
class.  In  ninety-nine  cases  out  of  a  hundred,  Ste- 
phen Hunt  would  be  perfectly  aware  of  John 
Stiles's  alleged  grievance,  but  even  if  he  were 
utterly  in  the  dark,  he  could  not  be  damnified, 
because  the  next  step  in  the  cause  would  give  him 
full  information  as  to  its  subject-matter.  It  might 
be  supposed,  that  no  difficulty  coidd  arise  in  this 
stage.  But  though  this  step  is  not  attended  with 
much  technical  difficulty,  it  must  be  taken  with 
care,  and  indeed  requires  so  much  nicety,  that 
often  the  most  difficult  step  in  the  cause  is  the 
commencement  of  it.  This  latter  difficulty  con- 
sists in  the  law  of  personal  service.  Unless  the 
defendant  consents  to  wave  this  privilege,  the 
law  affi^rds  him  the  utmost  facility  for  evading  its 
process.  I  say  nothing  here  of  people  quitting 
the  country  for  the  purpose  of  defrauding  their 
creditors,  because  that  involves  a  different  ques- 
tion ;  what  I  advert  to  is  the  every-day  fact  of  a 
man  keeping  out  of  the  way,  though  within  the 
jurisdiction  of  the  court.  The  extent  to  which 
suitors  are  delayed,  the  expense  to  which  they  are 
put  by  this  vexatious  state  of  the  law  is  incalcu- 
able.  If  the  same  principle  was  to  be  adhered 
to,  in  subsequent  stages  of  the  proceedings,  a  law- 
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suit  would,  in  many  instances,  be  impracticable ; 
the  much  vaunted  maxim  "  ubi  jus,  ibi  remedium," 
would  be  an  absolute  mockeiy.  In  a  multitude 
of  cases,  in  order  to  affect  a  man  with  legal  con- 
sequences, it  is  essential  to  prove  notice.  For 
instance,  before  the  indorser  of  a  bill  of  exchange 
can  be  rendered  liable,  it  is  necessary  to  prove 
that  he  has  had  due  notice  of  the  dishonour  by 
the  acceptor,  and  it  is  sufficient  if  this  notice  be 
communicated  by  writing  —  in  no  case  is  personal 
notice  necessary.  If  a  carrier  wishes  to  limit  his 
common-law  responsibility,  he  may  do  so  by 
putting  up  a  notice  in  his  office,  or  by  circulars, 
or  advertisements.  In  like  manner,  a  landlord's 
notice  to  quit  at  the  dwelling-house  of  the  tenant, 
although  not  upon  the  demised  premises,  is  suffi- 
cient to  warrant  the  presumption  that  the  notice 
was  received  by  the  tenant.  In  all  these  cases,  it 
might,  perhaps,  be  more  satisfactory  to  show  by 
direct  proof,  that  the  indorser  was  advised  of  the 
default  of  his  principal ;  that  the  bailor  was  in- 
formed of  the  qualified  contract  of  the  carrier ;  that 
the  tenant  was  warned  that  he  was  to  be  turned 
out  of  his  house :  but,  as  it  would  be  impossible 
to  carry  on  the  business  of  life,  if  such  strictness 
were  required,  convenience  has  established  pre- 
sumptive for  positive  evidence  in  these  and  simi- 
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lar  cases ;  casting  upon  the  party  to  be  aiFected 
by  such  evidence,  the  burden  of  rebutting  the 
presumption.  In  each  of  these  cases,  the  notice 
goes  to  the  gist  of  the  action.  Upon  what  prin- 
ciple, then,  is  more  strictness  required,  in  the 
proof  of  the  commencement  of  the  action,  than  in 
that  of  the  cause  of  action  itself?  Would  any 
injustice  be  done  by  suffering  the  plaintiff  to  take 
the  first  step  in  the  suit  by  which  he  seems  to 
enforce  his  claim,  in  accordance  with  the  same 
doctrine  of  presumption  by  which  the  law  allows 
him  to  make  out  2i  prima  facie  case? 

As  the  law  at  present  stands,  the  copy  of  the 
writ  of  summons  must  be  served  personally  upon 
the  defendant,  and  no  diflSculty  in  effecting  per- 
sonal service  will  dispense  with  it.  Therefore, 
leaving  the  copy  at  the  defendant's  house,  or  with 
his  shopman,  or  servant,  is  not  sufficient.  And 
sending  process  by  the  post  in  a  letter  which  the 
defendant  refuses  to  receive,  is  not  good  service, 
although  the  refusal  may  have  been  wilful,  and 
accompanied  by  long  avoidance  of  service.* 

Now  all  that  can  reasonably  be  required  is,  that 
the  defendant  shall,  in  point  of  fact,  have  notice  of 
the  proceedings.     Any  punctilious  or   technical 

*  Chitty's  Archbold's  Practice,  vol.  i.  p.  114.     7th  ed. 
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formality  in  the  mode  of  conveying  this  notice,  is 
a  favour  shown  to  the  defendant,  and  a  positive 
grievance  to  the  plaintiff.  Delay  is  a  great  boon 
to  a  dishonest  defendant,  and  he  generally  has  it 
in  his  power,  at  least,  to  prevent  the  commence- 
ment of  the  suit  for  a  considerable  time.  The 
plaintiff  must  make  three  several  attempts  to  serve 
the  defendant  with  the  writ  before  he  can  come 
to  the  court  to  ask  for  farther  aid  towards  effecting 
his  purpose ;  and  if  he  can  then  satisfy  the  court 
that  the  defendant  is  keeping  out  of  the  way  to 
avoid  service,  they  will  grant  a  distringas  or 
distress  warrant  against  the  goods.  Whether  this 
warrant  can  be  executed  or  not,  it  puts  the  plaintiff 
in  a  condition  to  enter  an  appearance  for  the 
defendant,  and  proceed  to  judgment  and  execu- 
tion. 

Thus,  after  going  through  a  tedious  and  ex- 
pensive process,  notice  is  dispensed  with  altogether  ; 
and  unless  it  can  be  shown  that  justice  to  the 
party  sued  requires  such  a  process,  it  ought  to  be 
curtailed.  Now,  supposing  the  defendant  able 
but  unwilling  to  pay,  it  is  difficult  to  understand 
what  benefit  he  can  derive  from  this  protracted 
process,  unless  to  give  him  time  to  make  away 
with  his  property,  and  in  this  manner  effectually 
to  defeat  his  suitor.     But  if  he  does  not  contem- 
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plate  going  this  length,  the  delay  has  no  other 
result  for  him  than  to  swell  the  costs  which  he 
must  ultimately  pay.  Meanwhile  the  plaintiff  is 
certainly  damnified  by  the  postponement  of  his 
remedy,  and  if  he  loses  it,  is  burdened  with  the 
costs  besides.  No  wonder  then  that,  under  such 
circumstances,  even  if  his  case  should  be  a  simple 
one,  —  and  this  is  the  description  of  case  peculiarly 
exposed  to  such  difficulties, — many  a  man  shrinks 
altogether  from  putting  the  cumbrous  machinery 
of  the  law  in  motion. 

As  these  proceedings,  then,  are  manifestly 
favourable  only  to  a  defendant  who  seeks  to  evade 
his  liabilities,  I  would  abolish  them  altogether, 
and  allow  the  writ  of  summons  to  be  served  either 
personally  or  by  leaving  it  at  the  place  of  abode  or 
the  place  of  address  of  the  party  sued.  The  ap- 
pearance would  then  be  entered  by  the  plaintiff 
in  the  defendant's  default  as  at  present ;  and  the 
cause  would  proceed  to  the  declaration. 
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THE  DECLARATION. 


When  the  plaintiiF  has  entered  an  appearance  for 
the  defendant,  in  consequence  of  his  default,  he 
files  his  declaration  in  the  office,  instead  of  de- 
livering it ;  and  serves  a  notice  of  that  fact,  ac- 
companied by  a  notice  to  plead,  at  the  last  or 
most  usual  place  of  abode  of  the  defendant.  If 
the  defendant  disregards  these  warnings,  and 
also  a  rule  to  plead  with  which  he  must  also  be 
served  (for  no  other  purpose  it  would  seem  than 
to  enhance  the  costs),  the  plaintiff,  on  the  ninth 
day,  signs  judgment. 

So  far,  with  the  exceptions  above  named,  the 
course  of  law  runs  tolerably  smooth.  But  now 
let  us  suppose  that  the  defendant  appears  to  the 
action,  and,  having  no  righteous  defence,  is 
minded  to  avail  himself  of  the  weapons  which  the 
law  provides  for  delaying,  baffling,  and  perhaps 
defeating,  his  opponent. 

The  plaintiff's  troubles,  in  that  case,  begin  with 
the  declaration,  that  is,  with  the  statement  of 
his  case.  Now,  it  must  be  conceded  that  the  sole 
office  of  tliis  statement  is  to  communicate  suffi- 
cient information  as  to  the  nature  and  extent  of 
the  plaintiff's  claim.     If  it  fails  to  do  this,  it  is, 
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at  least,  utterly  useless.  But  so  far  from  fulfilling 
this  plain  and  easy  duty,  the  declaration  is  in 
some  forms  of  action  a  stvipid  and  preposterous 
fiction  from  beginning  to  end;  and  when  it  is 
founded  in  truth,  its  assertions  are  so  loose 
and  exaggerated  as  to  be  wholly  unworthy  of 
credit,  and,  in  fact,  always  disregarded.  Take, 
for  example,  the  simplest  and  most  ordinary 
proceeding  in  practice  —  that  of  a  tradesman 
suing  for  the  amount  of  his  bill.  Let  us  suppose 
all  that  he  is  entitled  to,  or  really  demands,  is 
five-and-twenty  pounds,  some  shillings  and  pence . 
but  the  declaration  states,  that  on  a  certain  day 
(laying  any  day,  perhaps,  before  the  debt  was 
contracted)  the  defendant  was  indebted  to  the 
plaintiff  in  501.  (or  100/.  or  200/.  according  to 
the  fancy  of  the  artist  who  draws  the  declaration) 
for  o;oods  before  that  time  sold  and  delivered  to 
the  plaintiff  at  his  request,  and  also  in  a  similar 
sum  of  money  upon  an  account  before  then  stated 
between  them ;  in  considei'ation  of  which,  the 
plaintiff  promised  to  pay  the  said  several  sums  of 
money,  but  had  hitherto  failed  to  do  so,  although 
often  requested.  This  form  is  used  without  any 
reference  to  the  real  state  of  the  facts.  The 
tradesman  may  have  dunned  his  customer  for 
years,  or  the  first  demand  may  have  been  made 
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by  the  service  of  the  writ  of  summons.  The 
customer  may  never  have  admitted  the  accuracy 
of  the  account,  or,  on  the  contrary,  may  have  dis- 
puted it.  But  it  is  unusual,  and,  as  we  shall  see, 
might  be  unsafe,  to  depart  from  the  ordinary  form. 
The  law,  however,  sensible  of  the  incompetency 
of  the  declaration  to  perform  its  office,  enjoins* 
that  in  all  actions  of  indebitatus  assumpsit  (to 
Avhich  class  the  above  specimen  belongs),  or  debt 
on  simple  contract,  it  shall  be  accompanied  by  an 
interpreter  called  a  bill  of  particulars,  or  particu- 
lar of  demand ;  in  other  words,  a  plain  matter-of- 
fact  document,  setting  forth  the  actual  dates  and 
items  constituting  the  subject-matter  of  the  action. 
To  the  specifications  herein  contained,  the  proof 
is  to  be  restricted.  But  in  order  to  maintain  the 
dignity  of  special  pleading,  the  bill  of  particulars, 
while  thus  virtually  superseding  the  declaration, 
is  confined  to  a  subordinate  rank,  and  not  to  be 
considered  as  "incorporated"  with  the  declara- 
,  tion.  t  The  consequence  is,  that  although  the 
unostentatious  particular  has  done  all  that  need 
be  done  in  a  business-like  and  satisfactory  manner, 
its  work  is  liable  to  be  marred  by  any  deficiency 


*  Reg.  Gen.  Trin.  T.  1  W.  4. 

t  Booth  V.  Howard,  5  Dowl.  P.  C.  438. 
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or  maladroitness  on  the  part  of  the  formal  prig, 
which  alone  is  accredited  by  the  law. 

For  example,  the  particular  informs  the  defend- 
ant that  lie  claims  payment  for  certain  goods,  the 
description,  quantity,  and  price  of  which  are  spe- 
cified. The  defendant  denies  the  debt.  This, 
then,  would  seem  to  resolve  itself  into  a  very 
simple  question  ;  and  it  would  do  so,  were  it  not 
for  the  declaration.  But  the  pleader,  perhaps  im- 
perfectly instructed,  has  averred  that  the  goods 
were  sold  and  delivered ;  and  it  turns  out  at  the 
trial,  that  the  goods,  though  sold,  were  not  de- 
livered. This  may  have  been  owing  to  the  neg- 
lect of  the  plaintiff,  in  which  case  there  would  be 
a  fair  defence  to  the  action  ;  or  it  might  be  owing 
to  the  defendant's  wrongful  refusal  to  receive 
them,  in  which  case  he  should  be  made  to  pay. 
But  whichever  the  fact  may  be,  the  result  is  the 
same,  the  plaintiff  must  be  nonsuited;  because 
the  averment  of  the  declaration  should  have  been 
that  the  goods  were  bargained  and  sold.  He 
must  pay  the  costs  of  the  action,  which  probably 
amount  to  more  than  double  the  debt  which  he 
has  sought  to  recover,  and,  after  losing  his  time 
and  his  money,  has  to  begin  over  again,  unless, 
as  is  most  probable,  he  has  had  enough  of  law, 
and  is  minded  to   leave  ill  alone,  lest  it  should 
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become  worse.  Now  this  is  a  miscarriage  of  no 
unfrequent  occurrence ;  and  it  may  be  said,  that 
it  is  the  plaintiff's  own  fault ;  he  might  avoid  the 
danger  if  he  would ;  it  is  for  him  to  be  careful 
in  the  preparation  of  his  case.  This  is  about  as 
good  an  answer  as  it  would  be  for  a  man  who  had 
set  up  obstructions  in  the  highway,  that  if  pas- 
sengers kept  their  eyes  open,  they  would  come  to 
no  harm  thereby.  The  law,  like  the  highway, 
is  public  property,  and  should  afford  every  facility 
to  the  lieges,  without  exposing  them  to  any  un- 
necessary peril  or  impediment.  The  real  issue 
in  the  simple  every-day  case  here  instanced  is, 
whether  the  defendant  has  under  any  circumstances 
become  liable  to  pay  for  the  goods  with  which  he  is 
charged  by  the  bill  of  particulars ;  the  mode  in 
which  that  liability  has  attached  to  him  is  a  mere 
matter  of  evidence.  It  is  idle  to  pretend  that  the 
defendant  can  be  embarrassed  in  preparing  his 
defence  by  the  want  of  specific  information  on 
this  point.  And  even  if  such  a  difficulty  could 
be  urged,  as  having  any  foundation  in  fact,  the 
declaration  does  not  remedy  it,  because,  if  it  is 
doubtful  whether  the  circumstances  constitute 
in  law  a  delivery,  or  a  bargain  and  sale  of  the 
goods,  the  pleader  has  only  to  insert  a  count  for 
goods  bargained  and  sold,  in  addition  to  the  count 
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for  goods  sold  and  delivered.  This  leaves  the 
defendant  as  much  in  the  dark  as  the  particular 
does  with  regard  to  the  precise  legal  ground  upon 
which  his  liability  is  to  be  established.  But  if 
the  plaintiff  ultimately  proves  his  case  only  under 
one  count,  he  gains  his  verdict  indeed,  and  the 
costs  of  the  cause,  but  he  has  to  pay  the  costs  of 
those  counts  under  which  he  has  proved  nothing, 
but  without  Avhich  it  might  not  have  been  safe  to 
so  to  trial. 

Again,  suppose  a  very  ordinary  variation  of 
the  case.  The  customer  has  bought  the  goods, 
but  has  afterwards  changed  his  mind,  and  refused 
to  take  them.  This  to  a  lay  understanding,  i.  e. 
common  sense,  would  appear  to  be  the  same  thing 
as  goods  bargained  and  sold.  In  both  cases  the 
goods  are  sold,  though  from  some  cause  or  another 
not  delivered.  But  the  perverse  ingenuity  of  the 
law,  for  the  purposes  of  pleading,  and  the  vexation 
of  the  suitor,  has  in  this  respect  instituted  a  dis- 
tinction. The  common  count  is  not  applicable  to 
this  predicament.  The  whole  character  of  the 
transaction  is  changed ;  and  the  declaration  must 
be  special  When  goods  are  bargained  and  sold, 
nothing  remains  but  the  payment  of  the  money  ; 
the  contract  is  therefore  held  to  be  executed.  But 
when,  after  the  bargain  and  sale,  the  defendant 
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refuses  to  receive  what  he  has  purchased,  the 
contract  is  held  to  be  opeii  or  executory:  conse- 
quently the  declaration  must  enter  into  the  whole 
story,  and  set  forth  the  plaintiff's  grievance  in 
detail. 

It  is  certainly  difficult  to  understand  the  dis- 
tinction thus  established.  If  A.  buys  goods  from 
B,  it  would  seem  that  the  contract  was  complete, 
and  that  a  subsequent  refusal  to  accept  the  goods 
would  be  merely  evidence  of  the  party's  intention 
not  to  fulfil  his  part  of  that  contract.  The  sub- 
stantial breach  is  the  nonpayment  of  the  price. 
If  the  money  is  paid,  it  is  immaterial  to  the 
tradesman  whether  the  goods  have  been  accepted 
or  not ;  if  it  is  not  paid,  he  has  a  right  of  action 
by  virtue  of  the  bargain.  Under  his  bill  of  par- 
ticulars he  proves  the  sale  of  certain  goods,  his 
tender  of  them,  and  the  defendant's  refusal  to 
accept  them.  This  is  surely  sufficient  to  put 
the  defendant  to  his  answer  to  the  action. 

It  would  be  both  tedious  and  unprofitable  to 
enter  into  a  detailed  criticism  of  the  declaration  in 
the  several  forms  of  action.  Suffice  it  to  say,  that 
it  is  in  general  characterised  by  extreme  looseness 
and  exaggeration  in  the  statement  of  the  corpus 
delicti,  or  cause  of  action,  ichile  it  affects  the  most 
minute  precision  in  those  subsidiary  averments,  which 
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properly  belong  to  the  province  of  evidence.  If  you 
bring  an  action  against  a  man  who  has  violated 
your  sacred  person  by  the  slightest  touch,  you 
state  that  the  defendant  assaulted  you  with  force 
and  arms,  that  he  tore  the  clothes  off  your  back, 
and  beat,  wounded,  and  maltreated  you,  insomuch 
that  your  life  was  greatly  despaired  of.  All  this 
you  may  say  —  nay,  if  you  omit  to  aver  that  the 
onslaught  was  made  upon  you  vi  et  armis,  your  de- 
claration is  naught,  because,  forsooth,  these  words 
are  indispensable  to  denote  that  the  action  is  in 
trespass,  although  you  cannot  proceed  for  this  cause 
of  complaint  in  any  other  form.  Disputes  touching 
the  right  to  personal  property  are  commonly  tried 
by  an  action  of  trover,  in  which  truth  is  altogether 
set  aside.  Whether  the  contest  be  about  a  jewel, 
a  steam  engine,  a  flock  of  sheep,  or  a  houseful  of 
fixtures,  the  averment  is  that  the  plaintiff  lost  the 
thing,  and  that  the  defendant  found  and  converted 
it  to  his  own  use.  The  process  by  which  the 
title  to  an  estate  is  tried,  is  still  more  fantastical. 
Two  imaginary  individuals  are  conjured  up,  one 
of  whom  is  supposed  to  have  been  turned  out  of 
possession  of  the  property  in  question  by  the 
other.  He  is  then  supposed  to  inform  his  land- 
lord, the  real  plaintiff  in  the  action,  who  appears 
on  the  scene  in  the  thin  disguise  of  the  lessor  of 
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the  plaintiff.  The  real  tenant  or  defendant  must 
bear  a  part  in  this  dull  farce  by  admitting  the 
lesseeship  of  the  imaginary  plaintiff,  his  entry 
and  ejectment  by  himself.  The  merits  of  the  case 
are  then  ripe  for  trial ;  for  the  action  of  ejectment 
has  this  advantage  over  every  other,  that  the 
twaddle  ends  with  the  declaration.  The  only 
plea  is  the  general  issue ;  there  is  no  replication, 
no  rejoinder,  no  demurrer,  no  motion  in  arrest 
of  judgment,  or  non  obstante  veredicto.  The 
declaration  itself,  inasmuch  as  it  does  not  deal 
at  all  with  facts,  is  almost  a  harmless  instrument. 
The  bill  of  particulars  furnishes  the  tenant  with 
full  information  as  to  what  the  lessor  of  the 
plaintiff  goes  for ;  and  thus  a  landlord  may  recover 
possession  of  his  house  or  farm  with  much  less 
difficulty,  delay,  and  expense,  than  is  often  in- 
curred by  the  process  of  suing  upon  a  simple 
contract. 

"  A  declaration,"  says  Mr.  Chitty  in  his  work 
on  Pleading,  "  should  contain  a  statement  of  all 
the  facts  necessary  in  point  of  law  to  sustain  the 
action ;  and  these  circumstances  should  be  set 
forth  with  certainty  and  truth."  The  learned 
writer  then  proceeds  with  all  possible  care  and 
accuracy  to  describe  and  illustrate  the  several  com- 
ponent parts  of  the  instrument.     And  whether 
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the  student  proposes  to  follow  the  instructions  of 
this  author,  or  is  guided  by  the  still  more  lucid 
precision  of  Serjeant  Stephen,  another  master  of 
the  art,  ordinary  care  seems  to  be  all  that  is 
required  in  framing  a  declaration.  But  if  a  man, 
whose  mind  had  undergone  the  best  logical  train- 
ing,—  say  a  senior  wrangler, — but  with  no  prac- 
tical knowledge  of  pleading,  were  to  set  himself 
to  translate  a  plain  statement  of  facts,  in  accord- 
ance with  the  receipts  of  either  Chitty  or  Stephen, 
into  the  language  of  pleading,  his  performance 
might  perhaps  be  intelligible  to  the  lay  people 
but  would  probably  resemble  nothing  that  ever 
was  engrossed  in  the  record  of  a  court  of  com- 
mon law.  That  it  would  disclose  no  ground  of 
action  is  pretty  certain :  as  to  points  for  special 
demurrer,  I  say  nothing ;  they  would  surely  arise 
upon  every  other  word.  In  short,  it  would  exhibit 
about  as  much  resemblance  to  a  declaration,  as 
Peregrine  Pickle's  classical  supper  bore  to  a 
banquet  of  Apicius.  Simple,  insidiously  simple, 
and  reasonable  as  the  elementary  rules  of  pleading 
appear  on  paper,  the  practice  is  one  of  the  most 
extreme  refinement  and  complicity.  No  practi- 
tioner, however  able  and  experienced,  will  exercise 
his  powers  of  original  composition  upon  a  pleading, 
if  he  can  avoid  it.     If  the  file  affords  no  precedent. 
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he  takes  counsel,  and  will  always  if  possible  avoid 
stating  a  circumstance  which  has  never  been 
stated  before  in  the  language  of  the  craft.  Special 
pleading  has  been  in  use  nearly  five  centuries, 
and  its  first  principles  are  still  unsettled.  I  have 
already  given  a  specimen  of  the  shapes  which 
"  truth"  and  "  fact"  assume  in  the  guise  of  the 
pleader.  It  would  be  well,  however,  if  the  con- 
ventional form  was  never  laid  aside  ;  for  when  the 
circumstances  of  the  case  are  such  as  to  render  it 
inapplicable,  the  mode  of  presenting  them  is  a 
matter  of  very  serious  consideration.  In  other 
words,  when  the  party  has  a  tale  to  unfold,  be  it 
never  so  simple,  the  difficulty  is  how  to  tell  it. 

Ex.  gr.  The  defendants  being  in  possession  of 
certain  mortgage  deeds  of  which  H.  R.  was 
desirous  to  obtain  an  assignment  by  the  payment 
of  500/.,  the  plaintiff  consented  at  H.  R.'s  request 
to  accept  bills  to  that  amount,  drawn  by  H.  R. 
upon  H.  R.'s  procuring  the  defendants  to  deliver 
the  mortgage  deeds  to  the  plaintiff  as  a  security  ; 
that  the  defendants,  in  consideration  of  the 
plaintiff's  accepting  the  bills,  undertook  to  deliver 
the  deeds  to  him  on  his  paying  them  the  amount 
of  the  bills.  A  plainer  case,  it  would  seem,  could 
hardly  be  stated ;  but  the  plaintiff,  better  advised, 
was  not  satisfied  with  having  his  draft  prepared 
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by  one  of  the  most  experienced  practitioners,  but 
must  have  it  settled  ^by  the  highest  scientific 
authority  in  the  profession.  The  case  is  Tipper 
V.  Bicknell,  reported  in  the  third  volume  of  Bing- 
ham's New  Cases ;  the  abstract  which  I  have  cited 
is  copied  from  Mr.  Chitty's  work  on  Contracts, 
and  the  author  informs  us  in  a  foot-note  that  the 
declaration  was  drawn  by  himself  and  settled  by 
Serjeant  Stephen. 

If  a  defect  appears  upon  the  face  of  the  decla- 
ration or  count,  that  is  to  say,  if  the  statement  of 
the  plaintiff's  case,  however  intelligible  and  precise 
it  may  appear  to  ordinary  view,  is  not  in  strict 
accordance  with  the  rules  of  special  pleading,  the 
defendant  may  take  advantage  of  it  either  — 

1.  By  demurrer. 

2.  By  arrest  of  judgment. 

3.  By  writ  of  error. 

The  demurrer  is  either  special  or  general.  The 
proper  office  of  the  special  demurrer  is  to  detect  any 
minute  flaw  which,  by  virtue  of  certain  remedial 
statutes  called  statutes  of  jeofails,  would  not  be  ob- 
jectionable at  a  more  advanced  stage  of  the  cause. 
The  fault  must  be  specifically  pointed  out;  and  the 
plaintiff  either  remedies  the  error  by  withdrawing 
the  count  and  declaring  de  novo,  or  maintains 
the  validity  of  his  pleading  by  joining  in  demurrer. 
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In  that  case,  the  question  is  decided  on  solemn 
argument  before  the  court  sitting  in  banc.  If  the 
judgment  is  for  the  plaintiff,  all  the  facts  stated 
are  admitted ;  but  as  a  mere  special  demurrer  is 
I'arely  hazarded  where  the  facts  are  disputable, 
the  plaintiff  is  no  gainer,  but  the  defendant  loses 
the  only  chance  he  had  of  postponing  the  day  of 
reckoning.  If,  however,  the  defendant's  objection 
is  held  good,  the  plaintiff  is  allowed  to  amend  on 
payment  of  costs,  but  the  delay  and  expense  to 
which  he  has  been  put  is  a  hardship  wantonly 
imposed  upon  him.  As  to  what  is  ground  of 
special  demurrer,  let  the  following  suffice  for  a 
specimen  :  Describing  the  defendant  as  William 
Henry  W.  Collier,  the  initial  letter  W.  being 
used  for  an  unexpressed  name.  Nash  v.  Collier, 
17  Laiv  Journal,  New  Series,  Common  Pleas. 
Turner  v.  Pitt,  3  Common  Bench  Reports.  The 
same  point  was  again  decided  in  the  same  court 
in  the  case  of  Kinnersley  v.  Knott,  in  last  Trinity 
Term.  The  Court  of  Queen's  Bench  have  come 
to  the  same  conclusion.  Gatty  v.  Field.  Levy 
V.  Webb,  9  QueerHs  Bench  Reports  To  an  ac- 
tion of  trespass,  the  defendant  pleaded  that  the 
place  in  which  the  alleged  trespass  was  committed 
was  the  soil  and  freehold  of  John  Styles,  and 
justified  the  act  complained  of  as  having  been 
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done  in  the  capacity  of  servant,  and  by  order  of 
the  said  John  Styles.  The  plaintiff  replied  that 
the  defendant  did  not,  as  the  servant  of  John 
Styles  and  by  his  command,  commit  the  trespass. 
This  replication  having  been  demurred  to  specially, 
was  held  bad  by  the  Court  of  Exchequer,  as 
involving  a  negative  pregnant*  Jones  v.  Jones, 
16  Meeson  ^  Welshy'^s  Reports. 

When  it  is  doubtful  whether  the  facts  stated 
in  the  declaration  or  count  constitute  a  cause  of 
action,  or  when  a  complete  cause  of  action  is  not 
disclosed,  this  is  a  defect  of  substance,  as  contra- 
distinguished from  an  incorrect  statement  of  a 
sufficient  cause  of  action,  which  is  a  defect  of 
form.  In  the  one  case  the  demurrer  must  be 
special,  in  the  other  it  may  be  general.  The  de- 
fendant says  that  the  declaration  is  not  sufficient 
in  law.  He  admits  the  facts  stated,  but  maintains 
that  they  do  not  make  out  his  legal  liability. 
This  may  seem,  at  first  sight,  a  convenient  pro- 
ceeding, as  enabling  parties  who  are  agreed  upon 
the  facts,  but  not  upon  the  law  arising  out  of 
them,  to  submit  the  case  at  once  to  that  judicial 
arbitration  to  which  it  must  ultimately  come. 
The  distinction,   however,    between   matters   of 

*  See  note  A. 
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substance  and  matter  of  form,  In  the  science  of 
special  pleading  is,  as  regards  practical  results,  for 
the  most  part  illusory.  And  so  little  defined  is 
the  distinction  itself,  that  it  is  often  matter  of 
doubt,  whether  a  given  objection  will  resolve  itself 
into  one  of  form,  or  of  substance.*  And  as  no 
advantage  is  gained  by  using  the  form  of  general 
demurrer,  inasmuch  as  the  party  is  required  to 
furnish  the  adversary  as  well  as  the  court  with 
the  points  which  he  proposes  to  argue,  and  is  re- 
stricted accordingly,  the  special  form  usually 
obtains  in  practice.  The  pleader  is  thus  enabled 
to  take  every  objection  that  his  ingenuity  can 
discover,  leaving  it  to  the  court  to  determine 
whether  it  comes  under  the  one  predicament  or 
the  other. 

But  the  party  is  by  no  means  bound  to  make 
his  election  between  dealing  with  the  question 
either  as  a  matter  of  fact,  or  as  a  matter  of  law. 
If  the  declaration  appears  to  be  faulty  in  any  par- 
ticular, which  in  the  dialectics  of  the  science 
would  be  called  substantial,  however  remote  from 
the  merits  of  the  case,  instead  of  demurring,  he 
may  lay  by  and  take  the  chance  of  the  case 
breaking  down  at  nisi  prius.     Passing  over  the 

*  See  note  B. 
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legal  flaw  unnoticed,  he  pleads  to  the  action, 
speculating  on  defeating  the  verdict,  should  it 
be  recorded  against  him,  by  a  motion  in  arrest 
of  judgment.  Yes,  it  is  a  fact,  that  after  the  de- 
fendant has  accepted  the  issue  tendered  to  him, 
and  probably  raised  issues  of  his  own  —  after  these 
issues  have  been  brought  by  common  consent  be- 
fore a  jury  —  after  witnesses  have  been  examined 
and  cross-examined — after  speeches  from  counsel 
have  been  listened  to  with  as  much  attention  and 
patience  as  human  nature  can  bring  to  such  a  task — 
after  the  presiding  judge  has  summed  up  the  evi- 
dence, and  applied  the  law,  thereby  treating  the 
case  as  one  fit  and  ripe  for  a  court  of  justice  —  and 
after  the  jury,  upon  due  deliberation,  have  given 
their  verdict,  the  whole  proceeding  may  be  ren- 
dered nugatory,  because  it  is  competent  to  the  de- 
fendant to  refer  in  that  stage  to  an  imperfection  in 
the  statement  of  the  case  —  that  statement  the  only 
legitimate  office  of  which  is  to  give  such  information 
to  the  defendant  as  may  enable  him  to  meet  it, 
and  which  ought  therefore  to  he  fundus  officio  as 
soon  as  the  trial  is  concluded.  This  absurd  con- 
sequence is  the  result  of  the  logic  run  mad  of 
special  pleading  ;  the  theory  of  which  is  that  no- 
thing has  been  proved  at  the  trial  but  what  is  averred 
in  the  declaration  ;  consequently,  if  any  fact  neces- 
C 
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sary  to  sustain  the  action  is  omitted  in  the  decla- 
ration, the  presumption  is  that  the  trial  has  been 
null,  a  presumption  wholly  fictitious  ;  because  the 
judge  at  nisi  prius  never  permits  an  unconditional 
verdict  to  be  entered  for  the  plaintiff,  unless  he 
has  fully  proved  his  case.  For  example,  in  an 
action  for  a  malicious  prosecution,  the  plaintiff 
must  be  nonsuited,  if  he  fails  to  prove  that  the 
prosecution  was  at  an  end,  though  he  has  not 
averred  this  fact  in  his  declaration.  Whit  worth  v. 
Hall,  2  Barnewall  ^  Adolphus's  Reports.  Mellor 
V.  Baddeley,  2  Crompton  S^  3Ieeson^s  Reports.  If 
the  proof  is  deficient,  the  judge  nonsuits ;  if  the 
materiality  of  the  deficient  proof  is  questionable, 
he  directs  a  verdict  for  the  plaintiff,  with  leave  to 
the  defendant  to  move  to  enter  a  nonsuit  or  vice 
versa,  thus  referring  the  question  of  law  to  the  full 
court.  At  nisi  prius,  where,  be  it  observed,  the 
real  merits  of  the  case  are  tried,  no  notice  is  taken 
of  any  imperfection  in  the  pleadings ;  all  that  is 
requisite  to  give  the  parties  a  locus  standi  there,  is 
that  they  have  joined  issue  upon  some  fact  which 
the  law  considers  material ;  and  in  no  case  will 
the  court  above  grant  a  neio  trial  where  the  verdict 
was  clearly  right,  although  the  pleadings  were 
wrong.  Edwards  v.  Broxton,  2  Crompton  ^ 
Jervis's  Reports.     The   following  case,  which  is 
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usually  cited  in  the  text-books  as  an  example  of 
a  defect  in  the  declaration  which  will  be  fatal 
in  arrest  of  judgment,  affords  an  apt  illustration 
of  the  fallacious  presumption  to  which  I  have 
referred. 

Where  the  plaintiff  brought  an  action  of  trespass 
on  the  case,  as  being  entitled  to  the  reversion  of  a 
certain  yard  and  wall,  to  which  the  declaration 
stated  a  certain  injury  to  have  been  committed, 
but  omitted  to  allege  that  the  reversion  was,  in 
fact,  prejudiced,  or  to  show  any  grievance  which, 
in  its  nature,  would  necessarily  prejudice  the  re- 
version, the  court  arrested  the  judgment,  after  a 
verdict  had  been  given  in  favour  of  the  plaintiff, 
and  held  the  fault  to  be  one  which  the  verdict 
could  not  cure.  Jackson  v.  Pesked,  1  Maule  ^ 
Selwyii's  Reports.  Now  it  is  clear  to  any  person 
acquainted  with  the  practice  at  nisi  prius,  that  no 
judge  would  have  suffered  this  case  to  go  to  the 
jury,  unless  there  had  been  proof  of  injury  to  the 
reversion.  That  was  the  gist  of  the  action,  and 
it  would  have  been  utterly  idle  to  offer  any  evi- 
dence which  did  not  bear  upon  it.  Again :  a  de- 
liberate judgment  of  the  Court  of  Exchequer  last 
year.  Action  on  the  case  against  a  sheriff  for  not 
arresting.     The  declaration  stated  that  L.  being 

indebted  to  plaintiff,  plaintiff,  according  to  the 
c  2 
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statute  &c.,  and  under  and  by  virtue  of  a  special 
order  duly  made  in  that  behalf  by  a  judge,  caused 
a  writ  of  capias  ad  satisfaciendum  to  be  issued  in 
due  form  of  law  against  L.  duly  endorsed,  &c., 
directed  to  the  sheriff.  After  verdict  for  plaintiff 
the  judgment  was  arrested,  on  the  ground  that  the 
declaration  did  not  show  that  the  plaintiff  was  a 
plaintiff  against  L.,  or  that  he  was  entitled  to  sue 
out  the  writ  of  ca.  sa.  "  It  was  suggested,"  says 
Baron  Parke,  in  delivering  the  judgment  of  the 
court,  "by  the  plaintiff's  counsel,  that  plaintiffs 
could  not  have  had  any  damages  found  for  them, 
unless  they  had  proved  on  the  trial  they  were  en- 
titled to  sue  out  the  writ,  by  showing  they  were 
plaintiffs;  but  this  argument  is,  we  think,  un- 
tenable. If  it  could  avail,  every  defective  declara- 
tion might  be  curedJ'"'  Williams  &  Jones  v.  Grif- 
fith, 18  Law  Journal  Reports.  See  also  Manning 
V.  Bailey,  in  the  same  book.  It  is  difficult  to  sur- 
mise any  semblance  of  a  reason  that  can  be  urged 
in  support  of  a  doctrine  which  thus  deprives 
parties  of  the  rights  they  have  fairly  acquired  at 
the  hands  of  a  jury  of  their  country,  and  is  founded 
on  the  preposterous  assumption  that  the  judges  of 
the  land  sit  to  try  any  mockery  of  a  cause  which 
may  be  brought  before  them. 

But  the  grievance  does  not  end  here ;  for  if  the 
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court  in  which  the  action  has  been  commenced  is 
of  opinion  that  the  objection  is  not  suflScient  to 
nulKfy  the  verdict,  the  defendant  may  take  the 
record  into  the  Exchequer  Chamber,  and  from 
thence  up  to  the  House  of  Lords,  upon  a  writ  of 
error.  And  the  cases  are  not  unfrequent  in  which 
the  plaintiff  is  vexed  by  this  protracted  and  expen- 
sive litigation,  and  loses  his  verdict  after  all.  This 
might  be  a  very  proper  conclusion  to  a  lawsuit  in 
the  Island  of  Laputa ;  but  in  a  nation  of  men  of 
business,  in  which  men  go  to  law,  not  so  much  for 
tlie  purpose  of  working  a  metaphysical  proposition, 
as  for  a  practical  object,  I  venture  to  submit,  that 
the  system,  however  philosophical  and  in  accord- 
ance with  the  fitness  of  things  it  may  be,  is  not, 
as  a  workino;  machine,  so  efficient  as  its  eulog-ists 
would  have  us  believe. 

And  now,  let  us  suppose,  what  seldom  happens 
in  an  extraordinary  case,  that  the  declaration  is 
perfectly  sound ;  there  still  awaits  the  unfortunate 
suitor  a  formidable  danger  arising  from  the  possi- 
bility of  variance  between  the  allegation  and  the 
proof.  For  it  is  not  enough  to  put  the  case  in 
jeopardy,  by  requiring  a  statement  of  every  mi- 
nute fact  by  which  it  is  to  be  made  out,  but  the 
proof  at  the  trial  must  exactly  tally  with  each 
fact  stated,  however  minute  and  subordinate, 
c  3 
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Nay,  if,  in  his  anxiety  to  omit  nothing,  the 
plaintiff  has  stated  more  than  he  need  have  done, 
he  must  prove  these  supererogatory  averments 
at  his  peril.  "  It  often  happens,"  says  Serjeant 
Stephen,  "that  when  material  matter  is  alleged 
with  an  unnecessary  detail  of  circumstances,  the 
essential  and  non-essential  parts  of  the  statement 
are  in  their  nature  so  connected  as  to  be  in- 
capable of  separation,  and  the  opposite  party  is 
therefore  entitled  to  include,  under  his  traverse, 
the  whole  matter  alleged.  The  consequence 
evidently  is,  that  the  party  who  has  pleaded  with 
such  unnecessary  particularity  has  to  sustain  an 
increased  burthen  of  proof,  and  incurs  great 
danger  of  failure  at  the  trial."  The  difficulty, 
however,  in  practice,  is  to  discriminate  between 
what  is  essential  and  what  is  non-essential ;  on 
the  one  hand,  the  distracted  pleader  is  threatened 
with  a  demurrer  or  an  arrest  of  judgment,  if  he 
is  too  sparing  in  his  statement ;  and  on  the  other, 
with  a  nonsuit  for  a  discrepancy  between  the 
allegation  and  the  proof,  if  he  seeks  shelter  in  a 
redundancy  of  averment.  The  case  of  Bristow  v. 
Wright,  Douglas's  Reports,  in  which  this  doctrine 
of  surplusage,  as  it  is  called,  is  enunciated,  has 
been  deemed  of  sufficient  importance  to  be  in- 
cluded in  Mr.  Smith's  Selection  of  Leading  Cases, 
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and  of  being  illustrated  by  the  masterly  com- 
mentary of  the  annotator. 

A  variance  was  formerly  the  greatest  danger 
aarainst  which  the  common-law  draughtsman  had 
to  guard  his  case  ;  and  he  tried  to  do  so  by  stating 
it  in  every  way  that  his  ingenviity  could  suggest, 
in  order  to  meet  any  shape  which  the  evidence 
might  assume.  The  consequence  was  that  a  de- 
claration containing  only  one  cause  of  action  was 
swollen  to  a  dozen  or  more  counts ;  and,  after  all, 
it  turned  out  as  often  as  not  at  the  trial,  that 
none  of  them  would  fit,  and  a  nonsuit  was  in- 
evitable. 

This  last-mentioned  grievance  has,  to  a  certain 
extent,  been  remedied  by  the  General  Rules  of  the 
judges  made  by  virtue  of  3  &  4  W.  4.  c.  42.,  an 
act  of  parliament  which  was  passed  in  pursuance 
of  the  report  of  the  Common  Law  Commissioners. 
By  these  rules  a  plaintiiF  was  restricted  to  one 
count  in  respect  of  each  cause  of  action  ;  and  the 
defendant  was  reqviired  to  plead  specially  every 
substantive  defence,  instead  of  being  permitted,  as 
formerly,  to  prove  his  case,  whatever  it  might  be, 
under  a  compendious  denial  of  the  plaintiff's 
statement.  But,  inasmuch  as  every  day's  expe- 
rience at  nisi  prius  showed  the  necessity  of  a 
multiplication  of  statements,  for  the  purpose  of 
c  4 
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guarding  against  a  variance  between  the  alle- 
gation  and  the  proof,  it  would  have  been  a  most 
arbitrary  proceeding  to  hold  the  plaintiff  to  one 
version  of  his  story,  unless  this  restraint  was 
subjected  to  some  mode  of  relaxation.  Accord- 
ingly, by  an  auxiliary  enactment  of  the  legis- 
lature, a  power  was  reserved  to  the  presiding 
judge,  to  make  the  pleading  correspond  with  the 
proof,  whenever  the  discrepancy  was,  in  his  lord- 
ship's opinion,  immaterial  to  the  merits,  and  the 
amendment  might  be  made  without  prejudicing 
the  opposite  party.  To  this  somewhat  clumsy 
expedient  was  the  legislature  driven,  because, 
with  all  respect  be  it  said,  they  would  not  look 
the  master  evil  in  the  face.  Having  approxi- 
mated so  far  towards  common  sense  as  to  compel 
litigants  to  a  certain  issue,  it  is  to  be  regretted 
that  the  eminent  statesmen  and  lawyers  who 
directed  this  movement  did  not  go  a  step  farther, 
and  divest  the  statements  of  the  parties  of  all 
the  aflfected  obscurity  and  treacherous  technicality 
of  special  pleading,  leaving  it  in  every  case  to  the 
jury  to  determine  whether  the  allegations  on 
either  side  were  sufficiently  explicit.  The  result 
has  necessarily  been,  that  judges  have  differed  as 
to  what  is  material  and  prejudicial ;  and  it  can 
hardly  be   said  that   the   additional  uncertainty 
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thus  introduced  into  the  administration  of  the 
law  has  been  redressed  by  the  provisions  which 
enable  the  court  in  banc  to  review  the  decision 
of  the  judge  at  nisi  prius,  and  relieve  the 
judge  from  the  necessity  of  pronouncing  an 
opinion  by  empowering  him  to  cause  the  facts 
found  to  be  entered  on  the  record  for  the  purpose 
of  referring  them,  in  the  first  instance,  to  the 
decision  of  the  full  court ;  because  this  is  con- 
verting what  is  really  a  question  of  fact,  sub- 
servient only  to  the  purposes  of  the  trial,  and 
which  ought,  therefore,  to  be  then  and  there  sum- 
marily disposed  of  (subject  only  to  a  motion  for 
new  trial,  upon  affidavit  setting  forth  that  tht 
party  had  been,  in  fact,  misled  or  prejudiced,  and 
in  what  respect),  into  a  question  of  law,  with  all 
the  delay  and  expense  incident  to  that  predica 
ment.  Considering,  however,  the  timid,  hesitating 
character  of  the  reforms  which  had  hitherto  been 
applied  to  the  law,  this  was  a  bold  and  searching 
measure.  A  few  years  previously,  the  chief 
justice  of  England  had  touched  upon  this  very 
grievance,  and  procured  the  passing  a  statute  of 
jeofails,  to  relieve  the  suitor  from  the  fatal  effects 
of  clerical  errors  *,  in  setting  out  deeds  and  writings. 

*  See  note  C. 
c  5 
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Lord  Tenterden  is  reputed  one  of  the  greatest 
lawyers  that  has  presided  in  Westminster  Hall; 
yet  to  this  extent  only  did  he  think  fit  to  remedy 
a  grievance,  the  actual  hardship  of  which  was 
constantly  presented  to  him  in  the  ordinary 
business  of  his  court.  Senile  bigotry,  or  inter- 
ested opposition,  might  perhaps  find  faidt  with 
the  measure  of  1833,  but  no  person  of  competent 
and  unprejudiced  understanding  could  say  that 
it  went  too  far.  The  new  rules  have  created  a 
mass  of  new  and  somewhat  incongruous  law  ;  but 
this  is  because  they  have  engrafted  sound  and 
useful  doctrine  upon  a  system  with  which  it  was 
not  calculated  to  blend,  instead  of  making  it  the 
foundation  of  a  new  principle,  more  in  accord- 
ance with  good  sense  and  the  exigencies  of  the 
times.  But  though  special  pleading  has  detracted 
much  from  the  beneficial  effect  of  these  provisions, 
their  salutary  influence  has  still  been  felt.  The 
record  has  been  disincumbered  of  a  quantity  of 
useless  matter,  and  a  lawsuit  is  no  longer  dis- 
posed of  with  that  scandalous  mockery  of  justice 
which  took  place  when  a  plaintiff  was  turned 
round,  because  a  parish  was  styled  in  the  declara- 
tion St.  Ethelburg,  when  its  real  name  appeared 
in  evidence  to  be  St.  Ethelburga ;  or  because,  in 
an  action  against  the  sheriff,  for   takino;   oroods 
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without  levying  a  year's  rent,  the  landlord  had  not 
proved  the  particulars  of  the  demise  as  laid, 
although  these  particulars  had  nothing  to  do  with 
the  issue,  and  need  not  have  been  stated  at  all. 
1  T.  R.  236.  n. 

Let  us  suppose,  however,  that  the  plaintiff  has 
gone  down  to  trial,  and  obtained  a  verdict.  There 
has  been  no  demurrer,  no  variance  between  his 
pleading  and  his  proof.  But  the  declaration 
consists  of  two  or  more  counts,  and  one  of  them 
appears  to  be  unsound.  In  this  predicament,  the 
judgment  cannot  be  arrested,  because  the  records 
contain  a  good  count  sufficient  to  sustain  the 
verdict.  But,  inasmuch  as  the  jury,  in  re- 
turning their  verdict,  or  in  assessing  the  damages, 
may  have  referred  to  the  faulty  court,  a  venire  de 
novo  must  be  awarded,  in  order  that  the  record 
may  be  subjected  to  the  jury  freed  from  the  de- 
fective issue.  Now  there  seems  to  be  no  good 
reason  for  this  result.  The  defendant  might  have 
demurred  to  the  bad  count,  and  had  it  expunged, 
with  costs.  If  he  has  chosen  advisedly  to  take 
issue  upon  it,  why  should  he  not  take  the  conse- 
quences ?  It  may  be  said  that  the  court  is  not  to 
award  judgment  and  execution,  when  there  has 
been  no  cause  of  action  before  it.  But  as  it  is 
the  practice  for  the  court  to  allow  issues  to  be 
c  6 
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proved  by  illegal  evidence,  the  other  side  not  ob- 
jecting, what  greater  hardship  is  there  in  conclud- 
ing the  party  by  an  issue  to  which  he  has  assented  ? 
At  least,  it  would  only  be  fair  and  reasonable  to 
make  the  defendant  intimate  his  objection  at  the 
trial,  in  order  that  the  plaintiff  might,  if  he 
thought  fit,  secure  his  verdict  by  withdrawing 
the  bad  or  doubtful  issue  from  the  consideration 
of  the  jury.  According  to  the  prevailing  practice,  if 
there  are  a  dozen  or  more  counts  in  the  declaration, 
and  one  of  them  chances  to  be  what  is  called  bad  in 
substance,  although  this  count  may  be  an  unim- 
portant one,  introduced  ex  ahundanti  cautela,  and 
never,  in  point  of  fact,  presented  to  the  notice  of 
the  jury,  it  will  afford  the  defendant  a  certainty 
of  depriving  his  adversary  of  the  fruits  of  his 
verdict.  The  case  of  Pemberton  v.  Colls,  reported 
in  the  10  Queen'' s  Bench  Reports,  is  a  recent 
illustration  of  the  state  of  the  law  in  this  respect. 
That  was  an  action  for  slander  of  a  clergyman  in 
his  professional  character.  There  were  two  counts, 
and  a  general  verdict  for  the  plaintiff.  On  motion 
in  arrest  of  judgment,  the  court  held  that  it  was 
no  defamation  of  a  clergyman  in  his  professional 
character,  to  say,  that  he  had  induced  a  man  to 
put  his  name  to  a  bill  of  exchange  by  fraud,  and 
therefore  that  the  counts  charging  that  offence 
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could  not  be  sustained.*  And  inasmuch  as  the 
damages  were  taken  on  the  two  counts  jointly,  a 
venire  de  novo  was  awarded,  that  the  damages 
might  be  assessed  on  the  good  count  only. 

Having  thus  given  a  brief  and  imperfect  outline 
of  the  difficulties  to  which  the  plaintiff's  case  is 
obnoxous  in  the  first  stage  of  his  pleading,  in  what 
position  do  we  find  the  defendant?  The  new 
rules  of  the  judges,  by  restraining  his  accustomed 
plea  of  the  general  issue  within  its  proper  limits, 
have  offered  him  the  alternative  of  admitting  or 
denying  every  material  averment  in  the  decla- 
ration. But,  inasmuch  as  there  is  an  old  law 
against  double  pleading,  which  the  new  law  has 
not  abrogated,  he  must  obtain  the  permission  of 
the  court  or  a  judge  before  he  can  place  himself 
in  a  situation  either  to  put  the  plaintifi"  to  the 
proof  of  the  various  particulars  which  constitute 
his  case,  or  to  set  up  his  own  answer  to  it. 
The  exaction  of  this  provision  seems  to  be  merely 
vexatious ;  for  the  permission  is  rarely  withheld, 
and  when  denied  or  granted  in  a  qualified  manner, 
it  is  in  respect  of  some  palpable  attempt  to  harass 
the  plaintiff  or  evade  his  charge,  which  might  be 
punished  in  a  more  convenient  way.  The  plaintiff 

*  See  note  D. 
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may  put  as  many  counts  as  he  pleases  in  his 
declaration  without  leave;  but  those  which  are 
inserted  in  contravention  of  the  new  rules  are 
subject  to  be  struck  out  on  motion.  There  is  no 
reason  why  the  same  practice  should  not  be  applied 
to  pleas.  However,  let  us  suppose  the  defendant 
has,  as  usual,  obtained  a  rule  to  plead  several 
matters.  He  is  allowed  to  deny  specifically  every 
fact  in  the  declaration  necessary  to  make  out  the 
plaintiiF's  case.  Having  done  so,  he  may  then 
assume  that  all  or  either  of  these  facts  are 
true,  and  plead  something  which  goes  to  super- 
sede the  ground  of  action  which  has  been  prima 
facie  laid. 

The  new  rules,  promulgated  by  the  judges 
under  the  statute  of  Will.  4.,  are,  as  a  composition, 
a  model  of  conciseness  and  perspicuity.  The 
office  of  the  general  issue  in  every  form  of  action 
is  distinctly  defined,  as  an  elementary  proposi- 
tion. For  example,  in  the  action  of  assumpsit 
(which  embraces  almost  all  contracts  not  evidenced 
by  instruments  under  seal)  it  is  laid  down  that 
"the  plea  of  non  assumpsit  shall  operate  only 
as  a  denial  in  fact  of  the  express  contract  or 
promise  alleged,  or  of  the  matters  of  fact  from 
which  the  contract  or  promise  alleged  may  be 
implied  by  law.     In  debt  on  specialty,  or  cove- 
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nant,  the  plea  of  no7i  est  factum  shall  operate 
as  a  denial  of  the  execution  of  the  deed  in  point  of 
fact  only  ;  and  all  other  defences  shall  be  specially 
pleaded,  including  matters  which  make  the  deed 
absolutely  void,  as  well  as  those  which  make  it 
voidable.  In  actions  on  the  case,  the  plea  of  not 
guilty  shall  operate  as  a  denial  only  of  the  breach 
of  duty  or  wrongful  act  alleged  to  have  been 
committed  by  the  defendant,  and  not  of  the  facts 
stated  in  the  inducement.  In  actions  of  trespass 
quare  clausum  f  regit,  the  plea  of  not  guilty  shall 
operate  as  a  denial  that  the  defendant  committed 
the  trespass  alleged  in  the  place  mentioned,  but 
not  as  a  denial  of  the  plaintiflPs  possession,  or 
right  of  possession,  of  that  place,  which,  if  intended 
to  be  denied,  must  be  traversed  specially."  These 
rules,  explicit  as  they  seem  to  be,  are  illustrated 
by  a  variety  of  examples ;  but  the  technicality  of 
the  system  has  so  far  prevailed  to  involve  them 
in  doubt  and  obscurity  that,  after  having  worked 
sixteen  years,  and  given  rise  to  a  multitude  of 
grave  debates,  it  is  still  a  question  what  state- 
ments in  a  plea  do  or  do  not  amount  to  the 
general  issue  within  the  meaning  of  the  rules. 
In  one  of  the  latest  cases  on  this  subject,  the 
Court  of  Queen's  Bench  took  time  to  consider 
their  judgment.    Weedon  v.  Woodbridge,  Hilary 
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Term  1849,  reported  in  18  Law  Journal,  N.  S. 

The  Queen's  Bench  and  the  Exchequer  are  at 
variance  on  the  point.  Parnell  v.  Young,  Harri- 
son V.  Dixon,  3  &  12  Meeson  §'  Welshy''s  Reports. 
Whittington  v.  Boxall,  5  Queen's  Bench  Reports. 
And,  after  all,  be  it  observed,  the  objection 
that  a  special  plea  is  tantamount  to  the  general 
issue  is  one  of  form  available  only  by  special 
demurrer.  If,  therefore,  the  defendant,  instead  of 
using  the  common  form  of  traverse  prescribed  by 
the  general  rules  of  the  judges,  irregularly  ex- 
pands upon  the  record  facts  which  constitute 
such  a  traverse,  and  the  plaintiff  joins  issue,  he 
waves  the  objection ;  and  as  so  much  doubt  and 
difficulty  exists  in  determining  whether  a  given 
state  of  facts  is  or  is  not  comprehended  in  the 
general  issue,  the  modern  pleader,  in  whose  breast 
the  old  terrors  of  a  variance  have  been  supplanted 
by  the  dread  of  being  shut  out  from  his  defence 
by  a  rash  resort  to  the  general  issue,  thinks  it 
better,  in  a  case  at  all  doubtful,  to  risk  a  demurrer 
rather  than  the  loss  of  his  cause.  All  these 
useless  discussions  might  have  been  avoided,  much 
public  time  saved,  and  the  course  of  justice  acce- 
lerated, if  the  legislature  had  upon  that  occasion 
abolished,  in  this  and  in  every  case,  that  inex- 
haustible source  of  mere  iitigiousness,  the  special 
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demurrer.  The  sense  of  propriety  and  regard  for 
his  art,  might  sm'ely  have  been  taken  as  guarantees, 
that  the  practitioner  would  not  wantonly  resort  to 
a  special  plea  when  the  general  form  was  plainly 
sufficient.  Nor  can  it  be  maintained  that  the 
plaintiff  would  be  embarrassed  by  this  mode  of 
pleading,  for,  inasmuch  as  the  plea  must  state 
some  material  fact  inconsistent  with  his  claim,  he 
would  traverse  that  fact,  and  so  arrive  at  the  same 
issue  though  by  a  circuitous  route. 

The  same  rules  of  pleading  which  govern  the 
count  being  applied  to  the  plea,  the  defendant  has 
similar  difficulties  to  encounter  in  getting  up  his 
case ;  and  as  the  verdict  in  the  one  case  is  liable 
to  be  nullified  by  an  arrest  of  judgment  for  any 
material  error  in  the  statement,  a  defect  of  the 
same  kind  in  the  plea  will  oblige  the  court  to 
enter  judgment  for  the  plaintiff,  notwithstanding 
the  defendant  has  obtained  the  verdict.  In  this 
instance,  it  is  called  judgment  non  obstante  vere- 
dicto. "  This  motion,"  says  Serjeant  Stephen, 
"is  made  in  cases  where,  after  a  pleading  by  the 
defendant  in  confession  and  avoidance,  as  for  ex- 
ample, a  plea  in  bar  of  that  description,  and  issue 
joined  thereon,  and  verdict  found  for  the  defendant, 
the  plaintiff,  on  retrospective  examination  of  the 
record,  conceives  that  such  plea  was  bad  in  sub- 
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stance,  and  might  have  been  made  the  subject  of 
demurrer  on  that  ground.  If  the  plea  was  sub- 
stantially bad  in  law,  of  course  the  verdict,  which 
merely  shows  it  to  be  true  in  point  of  fact,  cannot 
avail  to  entitle  the  defendant  to  judgment;  while, 
on  the  other  hand,  the  plea,  being  in  confession 
and  avoidance,  involves  a  confession  of  the  plain- 
tiff's declaration,  and  shows  that  he  was  entitled 
to  maintain  his  action.  In  such  case,  therefore, 
the  court  will  give  judgment  for  the  plaintiff  loith- 
out  regard  to  the  verdict ;  and  this,  for  the  reason 
above  explained,  is  also  called  a  judgment  as  upon 
confession.''''  "A  judgment  non  obstante  veredicto," 
says  a  still  higher  authority,  "is  always  upon 
the  merits^  and  never  granted  but  in  a  very  clear 
case,  when  it  is  apparent  that,  in  any  way  of  putting 
the  case,  the  defendant  can  have  no  merits.''''  Per 
Lord  Denman  C.  J.  Adams  ?;.  Jones,  12  Ad.  ^ 
El.  459. 

These  definitions  would  seem  to  imply  that 
this  judgment  took  place  when  the  confession  of 
the  ground  of  action  was  complete,  but  the  matter 
set  up  in  avoidance  of  it  altogether  futile.  But 
the  merits  here  spoken  of  must  be  understood  in 
their  legal,  not  their  popular  sense,  and  mean  no 
more  than  the  old  grievance  that  the  pleader  has 
omitted  to  state  something  which  it  would  have 
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been  material  to  prove,  and  which  probably  was 
proved  at  the  trial.  The  case  of  Flight  v.  Thomas, 
10  AJ.  §'  El,  affords  an  illustration  of  this  fatal 
defect  in  a  plea.  That  was  an  action  on  the  case 
for  a  nuisance,  and  the  defendant,  seeking  to  claim 
the  benefit  of  the  Prescription  Act,  2  &  3  Wm,  4. 
c.  71.,  pleaded,  in  pursuance  of  the  statute, 
enjoyment  as  of  right  of  a  mixen  on  his  land,  con- 
tiguous and  near  to  plaintiff's  house,  whereby, 
during  all  that  time,  offensive  smells  necessarily 
and  unavoidably  arose  from  the  said  mixen.  On 
a  traverse  of  the  right,  the  defendant  had  a  verdict. 
Held  that  the  plea  was  bad,  and  that  plaintiff  was 
entitled  to  judgment  non  obstante  veredicto,  for 
that  it  did  not  show  a  right  to  cause  offensive 
smells  in  plaintiff's  premises,  nor  that  any  smell 
had  in  fact  been  used  to  pass  beyond  the  limits  of 
defendant's  own  land ! 

The  obvious  meaning  of  the  above  plea  is  this : 
The  nuisance  which  you  complain  of  has  existed 
without  interruption,  and  in  the  assertion  of  my 
right,  for  the  last  twenty  years ;  I  have,  therefore, 
by  virtue  of  the  act  of  parliament,  acquired  an  in- 
disputable right  to  continue  it.  The  proof  of  this 
issue  would  be  simply  in  accordance  with  the 
allegation.  The  assumption  being,  that  the  nui- 
sance which  the  plaintiff  now  seeks  to  abate  was 
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always  incident  to  the  offensive  operations  carried 
on  upon  the  defendant's  land,  it  is  for  the  plaintiff 
to  show,  either  that  during  the  currency  of  the 
prescriptive  period  he  took  some  adverse  step 
which  the  law  would  pronounce  an  "interruption, " 
or  that  the  smells  had  only  lately  assumed  the 
legal  character  of  a  nuisance.  The  plaintiff  having 
proved  that  the  smells  issuing  from  the  defendant's 
premises  were  a  nuisance  to  him  in  point  of  fact, 
and  the  defendant  having  proved  that  the  same 
smells  had  been  produced  by  his  agency  for  twenty 
years,  and  consequently  obtained  a  verdict ;  would 
any  lawyer  in  Westminster  Hall  think  of  moving 
for  a  new  trial,  on  the  ground  of  a  deficiency  of 
evidence,  because  it  did  not  appear  affirmatively 
on  the  judge's  notes,  that  the  smells  had  passed 
continuously  during  the  twenty  years  from  the  pre- 
mises of  the  plaintiff  to  those  of  the  defendant  ? 

Yet,  because  this  inference  of  common  sense, — 
an  inference  which  must  have  existed  at  the  trial, 
otherwise  the  judge  would  not  have  suffered  the 
case  to  go  to  the  jury,  —  was  not  expressly  averred 
in  the  plea,  a  similar  unfounded  assumption  to  that 
to  which  I  have  adverted  with  reference  to  an 
arrest  of  judgment,  deprives  the  defendant,  with 
equal  absurdity  and  injustice,  of  his  verdict. 

If  the  defendant,  instead  of,  or  in  addition  to, 
the  general  issue,  pleads  specially,  or  in  confession 
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and  avoidance,  as  it  is  sometimes  called  ;  that  is 
to  say,  if  he  admits  the  plaintiff's  statement,  but 
sets  up  some  matter,  which,  if  true,  would  dis- 
entitle him  to  prevail  in  his  suit,  the  plaintiff 
must  either  by  demurrer  admit  the  truth  of  such 
matter,  but  question  its  sufficiency  in  point  of 
law ;  or,  by  replication,  raise  upon  it  an  issue  of 
fact.  And  here  we  find  one  of  the  anomalies  of 
that  system  which  boasts  itself  in  the  harmony 
and  symmetry  of  its  proportions.  A  defendant 
is,  as  we  have  seen,  in  general,  permitted  to 
record  as  many  answers  as  he  pleases  to  the 
declaration,  and  to  each  count  of  the  declaration, 
although  such  answers  may  be  inconsistent  with 
each  other.  In  the  case  of  Tribuer  v.  Duerr, 
1  Bingham's  Neiv  Cases,  Tindal  C.  J.  observed 
that  "  the  late  rules  for  the  regulation  of  pleading 
nowhere  state  that  pleas  that  are  inconsistent  with 
each  other  shall  not  be  allowed  ;  on  the  contrary, 
amongst  the  examples  of  pleas  that  may  be 
pleaded  together,  we  find  pleas  of  payment,  and  of 
accord  and  satisfaction,  or  of  release,  are  distinct, 
and  are  to  be  allowed:  these  and  many  others 
that  might  be  referred  to,  are  instances  of  pleas 
that  cannot  all  be  true,  and  in  that  sense  are 
inconsistent.  It  was  not  intended  that  the  de- 
fendant should  be  shut  out  from  any  bond  fide 
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ground  of  defence  ;  though,  where  pleas  that  are 
manifestly  inconsistent  with  each  other  appear  to 
be  vexatiously  pleaded,  and  for  the  purpose  of 
occasioning  inconvenience  and  expense  to  the 
plaintiff,  the  court  will  not  allow  them."  "  The 
word  inconsistent,''''  says  Mr.  Justice  Bosanquet 
in  the  same  case,  "  was  studiously  avoided  in 
framing  the  new  rules,  because  it  was  felt  that 
two  or  more  pleas  might  be  inconsistent,  and  yet 
contain  substantially  different  defences,  the  object 
had  in  view  being  to  prevent  the  same  defence  . 
being  pleaded  in  different  forms."  Then,  inas- 
much as  a  defendant  may  have  several  answers 
to  each  complaint,  any  one  of  which  is  sufficient 
if  established,  the  plaintiff  may,  in  like  manner, 
have  several  answers  to  each  head  of  defence. 
But  an  arbitrary  rule  of  pleading,  which  the 
judges  left  unaltered,  prohibits  a  double  repli- 
cation. On  what  principle,  it  may  well  be  in- 
quired, is  the  plaintiff  to  be  restricted  to  a  single 
answer  to  each  plea,  when  the  defendant  may  plead 
a  dozen  or  more  answers  to  each  count  ?  Is  this 
fair  or  reasonable  ?  No :  it  is  not  pretended  that 
it  is  either  fair  or  reasonable,  but  it  is  convenient. 
In  fact,  the  system  of  special  pleading  would  not 
work  if  such  a  multiplicity  of  issues  were  per- 
mitted.    Therefore,  the  plaintiff's  case  is  to  be 
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curtailed  of  its  fair  proportions.  That  this  evil 
is  not  merely  theoretical.  Is  proved  by  the  constant 
experience  of  trials  at  nisi  prius.  Indeed,  the 
practical  mischief  is  easily  demonstrable.  Take  a 
very  ordinary  instance.  To  a  count  upon  a  simple 
contract  the  defendant  pleads  the  general  issue  and 
the  Statute  of  Limitations.  By  the  first  plea,  the 
plaintiff  is  put  to  the  i^roof  of  the  contract ;  and 
if  he  succeeds  in  doing  so,  the  second  plea  is 
resorted  to  for  the  purpose  of  showing  that  the 
remedy  is  gone.  Now  it  may  be  doubtful  whether 
the  defendant  can  prove  that  the  claim  is  statute 
run  ;  and  if  he  can,  the  plaintiff  may  Avish  to  rely 
upon  some  admission  of  it  within  the  six  years. 
The  same  chances  ought  to  be  allowed  to  either 
party ;  but  the  law  says  otherwise,  and  puts  the 
plaintiff  to  his  election  between  these  two  replies. 
He  must  either  deny  that  the  six  years  have 
elapsed  since  the  contract  was  made;  or  must 
admit  that  the  fact  is  so,  and  rest  upon  the 
acknowledgment.  It  may  be  suggested  that 
these  facts  are  both  within  the  plaintiff's  know- 
ledge ;  and  if  he  can  prove  the  one,  or  disprove 
the  other,  to  do  both  would  be  a  work  of  super- 
erogation. But  the  legal  proof  of  a  fact,  how- 
ever simple,  is  not  necessarily  either  certain  or 
easy ;  and  as  the  defendant  has  put  the  plaintiff 
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to  the  proof  of  his  contract,  why  should  not  the 
plaintiff  call  upon  the  defendant  to  make  out  his 
defence  ?  And  even  if  the  plaintiff  can  prove 
v^hat  is  requisite  to  take  the  case  out  of  the 
operation  of  the  statute,  the  acts  or  words  niay 
be  considered  equivocal,  for  the  law  is  by  no 
means  clear  upon  this  point. 

In  a  very  recent  case,  where  the  defendant 
was  permitted  to  record  forty-seven  pleas,  the 
plaintiff  was  mulcted  in  costs,  and  visited  with 
the  censure  of  the  court,  because  he  tx'ied  to 
smuggle  into  one  of  his  replications  three  several 
answers  to  the  plea  to  which  it  was  applied. 
It  was  an  action  of  quare  impedit,  the  form 
of  action  in  which  the  right  of  presentation 
to  an  ecclesiastical  benefice  is  tried.  The  forty- 
sixth  plea,  in  pursuance  of  the  3  &  4  Wm.  4. 
c.  27.  s.  30.  (a  statute  of  limitations),  set  forth 
an  adverse  possession  during  the  incumbencies 
of  three  successive  clerks,  the  times  of  such 
incumbencies  taken  together  amounting  to  the 
statutable  period  of  sixty  years.  The  plaintiff 
replied  traversing  the  presentation  of  one  of  the 
clerks  mentioned  in  the  plea ;  and  then  proceeded 
to  allege  the  saving  of  the  plaintiff's  rights  under 
the  statute  7th  Anne,  setting  forth  facts  to  bring 
the  case  within  that  statute ;  and  farther  alleged 
that  before  the  induction  of  each  of  the  three 
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clerks  mentioned,  a  caveat  was  duly  entered,  and 
consequently  that  such  incumbencies  were  not 
adverse.  It  was  obviously  a  hardship  and  in- 
justice for  the  plaintiff  to  be  shnt  out  from  either 
of  these  modes  of  vindicating  his  alleged  rights  ; 
but  the  rule  is  inflexible  ;  and,  accordingly,  an 
application  to  the  Court  of  Common  Pleas  to 
set  aside  the  replication,  excepting  that  part  of 
it  which  consisted  of  the  traverse,  was  readily 
granted,  the  Lord  Chief  Justice  observing  that 
the  application  was  a  proper  one,  and  that  the 
replication  was  in  glaring  violation  of  the  rules  in 
practice  and  pleading.  Tolson  v.  Bishop  of  Carlisle 
and  Others,  5  Doicling  ^  Lmvndes^s  Reports. 

The  pleadings  may  go  on  throughout  the  series 
of  rejoinder,  surrejoinder,  rebutter,  and  surre- 
butter; but  they  are  seldom  protracted  beyond 
this  stage ;  the  practical  effect  of  the  arbitrary 
rule  which  interdicts  a  plurality  of  replications 
being  to  bring  the  cause  to  an  issue. 

In  the  above  outline  of  the  machinery  by  which 
a  suit  at  law  is  brought  into  operation,  I  have 
confined  myself  to  the  regular  and  ordinary  pro- 
cess, purposely  declining  to  advert  to  such  ex- 
traordinary matters  as  express  colour,  new  assign- 
ments, special  traverses,  and  the  like.  These 
diversities  serve  only  still  farther  to  per2:)lex  the 
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course  of  law ;  and  an  attempt  to  explain  them 
would  probably  revolt  the  unprofessional  inquirer, 
who  may  chance  to  take  up  this  volume  under 
the  impression  that  the  administration  of  law  is  a 
subject  upon  which  laymen  as  well  as  lawyers  are 
competent  to  form  an  opinion. 

"  The  mere  form  of  bringing  a  question  before 
a  court  is  itself  a  science,  an  art  less  understood 
and  more  difficult  to  learn  than  the  construction 
and  use  of  the  most  complicated  machine,  or  even 
the  motions  of  the  heavenly  bodies."  2  Bladdoclts 
Chancery,  p.  207.  n.  Such  is  the  language  quoted 
by  a  learned  writer  with  reference  to  the  analogous 
pleadings  in  courts  of  equity.  And  the  following 
is  the  account  given  of  the  origin  of  this  science 
by  the  able  and  laborious  historian  of  the  common 
law.  "  Whatever  industry  and  whatever  ingenuity 
had  been  exercised  in  the  reign  of  Edward  III., 
in  adjusting  the  constitution  and  conduct  of  real 
actions,  seems  to  have  been  transferred  to  pleading; 
which  succeeded,  as  it  were,  to  that  ancient  branch 
of  learning  like  a  descendant  of  the  same  family. 
Every  thing  which  concerned  the  frame  and 
proceedings  of  actions  was  now  agitated,  and 
refined  upon  with  the  greatest  dexterity  and 
skill.  The  writ,  the  declaration,  the  consequent 
pleadings,  the  process,  the  judgment;   all  these 
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were  debated  under  every  possible  consideration, 
and  the  forms  and  course  of  them  were  settled 
upon  solemn  delibei'ation.  *  *  *  Almost 
every  thing  substantial  in  pleading  which  w'as 
practised  from  this  time  down  to  the  present, 
was  settled  by  judicial  determinations  in  the 
reign  of  these  kings.  The  precedents  of  this 
period  became  ever  after  the  standards  of  good 
pleading,  and  the  rules  and  maxims  of  pleading 
now  settled,  have  governed  ever  since  in  our 
courts.     *     *     * 

"  Pleading  is  a  branch  of  our  law  that  consists 
of  so  many  unconnected  particulars,  that  it  is  less 
capable  perhaps  than  any  other,  of  being  reduced 
to  the  compass  of  an  historical  narrative.  The 
curiosity  of  pleaders  in  these  reigns  had  made  it 
so  complex,  that  it  called  for  the  most  laborious 
attention  in  the  student,  and  the  most  vigilant 
circumspection  in  the  practiser. 

"When  so  much  anxiety  was  discovered  in 
cultivating  this  branch  of  study,  it  was  impossible 
almost  to  avoid  some  of  the  faults  which  were 
before  complained  of  in  the  lawyers  of  Edward 
the  Third's  time.  It  cannot  be  denied  that  the 
pleaders  of  these  times  gave  into  much  refinement, 
raising  debates  about  verbal  formalities  as  points 
of  the  greatest  moment ;  and  such  was  the  humour 
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of  tlie  age,  that  this  captiousness  was  not  discoun- 
tenanced by  the  Bench.  When  the  philosophy  of 
the  times  ivas  a  war  of  ivords,  it  is  not  to  be 
wondered  at  that  a  learned  profession  should  pay 
loo  great  a  regard  to  laborious  trifles.  The 
calamity  has  been,  that  after  other  branches  of 
knowledge  took  a  more  liberal  turn,  the  minutias 
of  pleading  continued  still  to  be  respected  with  a 
sort  of  religious  deference. 

"  While  we  acknowledge  ourselves  indebted  to 
the  practice  of  these  times  for  reducing  to  some 
method  the  plain  and  sensible  logic  of  maintaining 
and  defending  a  suit  in  legal  form,  it  cannot  but 
be  lamented  that  they  suffered  to  creep  into  it,  at 
the  same  time,  certain  technical  peculiarities,  so 
abstruse  and  problematical  as  to  give  the  science 
of  good  pleading  too  much  an  air  of  mystery.'' 
Reeve's  History  of  the  Common  Law,  vol.  iii.  p.  423. 

The  only  alterations  that  have  been  made  in  the 
rules  and  practice  of  pleading  are  those  which 
were  effected  in  piu-suance  of  the  recommendation 
of  the  Common  Law  Commissioners ;  and  though 
doubtless  beneficial  as  far  as  they  go,  they  are  only 
lo  be  considered  as  important  additions  to  the 
statutes  of  jeofails,  which  have  been  from  time  to 
time  enacted  since  the  reign  of  Edward  III.  for 
the  purpose  of  remedying  crying  grievances.     Such 
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remedies,  however,  are  after  all  merely  topical ; 
they  do  not  affect  the  character  of  the  system  ;  and 
it  may  be  well  to  consider  a  question  which  appears 
hitherto  to  have  been  blinked,  namely,  how  far  it 
may  be  convenient  for  the  exigencies  of  the  present 
time  to  retain  a  system  which  originated  at  a 
period  when  society  was  in  a  very  different  state 
to  which  it  is  at  present,  when  the  variety  of  in- 
terests now  requiring  the  adjustment  of  the  law 
had  no  existence,  and  when  the  place  of  the  prac- 
tical reason  which  now  obtains  was  supplied  by  a 
"philosophy"  which  is  characterised  as  "  a  war  of 
words." 

I  propose  to  address  myself  presently  to  this 
important  branch  of  the  subject.  We  now  resume 
the  progress  of  the  cause. 
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CHAPTER  II. 

ON    EVIDENCE. 

The  questions  of  fact,  or  issues,  as  they  are  termed, 
being  thus  developed  by  the  process  of  special 
pleading,  they  are  sent  down  for  trial  by  a  jury  of 
the  county  in  which  the  venue  is  laid.  The  junior 
counsel  for  the  plaintiff  opens  the  proceedings  by 
reading  an  abstract  of  the  pleadings,  which  to  the 
good  and  true  men  in  the  box  generally  sounds 
very  like  nonsense.  The  leading  counsel,  however, 
immediately  follows,  and  after  what  flourish  his 
nature  will,  tells  them,  if  not  the  true,  at  least  an 
intelligible  story,  which  it  would  have  sorely 
puzzled  them  to  extract  from  the  mysterious  lan- 
guage of  his  learned  subaltern.  The  witnesses 
are  then  called,  and  the  facts  are  proved  in  such 
form  and  subject  to  such  limitations  as  the  rules 
of  evidence  prescribe.  After  each  witness  has 
given  evidence  relevant  to  the  disputed  points,  he 
is  examined  by  the  party  against  whom  he  appears, 
with  the  view  of  testing  his  accuracy,  or  eliciting 
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facts  which  contradict,  explain,  or  qualify  his 
previous  statement ;  or  of  showing,  from  passages 
in  the  history  of  his  own  life,  though  wholly  uncon- 
nected with  the  matter  in  hand,  that  he  is  a  person 
of  doubtful  credit.  Lastly,  he  is  re-examined  by 
the  party  who  called  him,  for  the  purpose  of  re- 
conciling any  portions  of  his  testimony  which  may 
have  been  disconcei'ted,  or  repairing  his  character, 
which  may  have  been  damaged  by  the  cross-ex- 
amination. 

The  diiFerence  between  moral  and  judicial  evi- 
dence is  not  sufficiently  adverted  to  by  hasty  critics 
on  this  branch  of  the  law.  In  the  ordinary  con- 
cerns of  life,  the  first  is  necessarily  acted  upon ; 
but  from  its  inherent  infirmity,  it  must  lead  to 
many  erroneous  conclusions,  and  is  ever  coinciding 
with  prejudice,  interest,  and  caprice.  Such  a  rule 
would  tend  to  the  utmost  iniquity,  if  it  obtained 
in  adjusting  the  all-important  questions  wliich 
arise  in  civilised  life.  Human  testimony  is  at  best 
but  fallible,  even  when  it  is  incorrupt ;  therefore 
a  wise  jurist  will  subject  it  to  severe  checks,  and 
rigidly  defined  limits.  Both  the  evils  and  advan- 
tages of  the  legal  system  are  patent.  It  must 
exclude  much  truth,  but  as  far  as  human  precau- 
tion can  do  so,  it  protects  the  solemn  investigations 
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of  courts  of  justice  from  falsehood  and  sophistica- 
tion. 

The  principles  which  govern  the  reception  of 
evidence  in  our  courts  of  criminal  and  civil  judica- 
ture are,  I  apprehend,  upon  the  whole,  just  and 
reasonable ;  I  propose  therefore  to  remove  the 
anomalies  by  which  their  operation  is  impeded, 
and  to  carry  them  out  to  their  legitimate  extent. 

The  popular  character  of  the  trial  by  jury 
demands  the  fullest  disclosure  that  the  nature  of 
the  case  permits ;  it  is  indeed  obvious  that  nothing 
short  of  the  most  cogent  reasons  of  policy  can 
justify  the  denial  of  access  to  any  original  source 
of  information.  Yet,  until  a  very  recent  period, 
a  squeamish  jealousy  greatly  restricted  the  salu- 
tary effect  of  that  rule  which  requires  the  best 
evidence  to  be  produced.  Parties  interested,  or, 
from  their  legal  relation  to  the  litigants  or  subject- 
matter  of  litigation,  assumed  to  be  interested  in 
the  event  of  the  suit,  were  inadmissible  as  wit- 
nesses. The  test  was  often  decided  upon  mere 
technical  rules ;  thus,  the  heir-apparent  to  an  estate 
was  competent  to  give  evidence  in  support  of  the 
claim  of  the  ancestor,  although  one  who  had  a 
vested  interest  as  a  remainderman  was  incompetent ! 
Salkeld, 283.;  Lord  Raymond,  724.  citedby  Starkie. 
Again,  a  person  who  had  been  convicted  of  an 
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infamous  crime  was  disqualified,  but  his  compe- 
tency was  restored  as  soon  as  he  had  undergone 
his  sentence ;  the  punishment,  which  is  transitory, 
instead  of  the  crime,  which  is  indelible,  being 
made  the  test  of  credibility  !  The  law  continued 
in  this  state  until  the  year  1833,  when  the  hesi- 
tating half-measure  of  reform,  then  carried,  affected 
to  remove  the  objection  to  an  interested  witness, 
by  enacting  that  the  judgments  in  the  action  in 
which  he  was  examined  should  be  evidence 
neither  for  nor  against  him;  thus  leaving  un- 
touched the  great  majority  of  cases  in  which  a 
witness  may  be  interested,  although  he  does  not 
contemplate  immediately  either  benefit  or  preju- 
dice from  the  result  of  the  suit.  The  consequence 
was,  as  we  are  told  by  Mr.  Starkie,  that  the  ap- 
plication of  these  clauses  was  attended  with  con- 
siderable diflSculty.  Discussions  constantly  arose 
at  nisi  prius  and  in  banc  as  to  the  scope  and  in- 
terpretation of  the  act,  until,  at  length,  in  the 
year  1842,  a  few  vigorous  clauses  from  the  pen 
of  the  late  liberal  and  enlightened  Chief  Justice, 
swept  away  all  objections  to  the  admissibility  of 
the  witness  arising  from  infamy  or  interest.  The 
relative  position,  or  character  of  the  witness,  is 
now,  as  it  manifestly  should  be,  merely  a  fact  to 
be  weighed  by  the  jury.  They  may  either  deem  it 
D  5 
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sufficient  to  overbalance  the  obligation  of  his  oath, 
or  they  may  attach  much,  little,  or  no  importance 
to  it,  according  to  the  circumstances  of  the  case. 
The  parties  to  the  suit,  or,  more  correctly,  the 
persons  whose  names  appear  on  the  record  as 
plaintiff  and  defendant,  are,  however,  still  excluded. 
The  principle  of  rejecting  interested  testimony 
having  been  given  up,  it  is  difficult  to  understand 
upon  what  ground  the  persons  who,  knowing 
most  about  the  matter,  are  capable  of  giving  the 
best  evidence,  ai'e  silenced.  It  can  only  be  on 
the  supposition  that  there  is  a  degree  of  bias  in- 
compatible with  truth.  Without  entering  into 
an  abstract  question  of  this  sort,  it  is  sufficient  to 
show  that  in  civil  suits  such  evidence  is  virtually, 
and  in  criminal  cases  actually,  received.  If  the  case 
of  a  prosecutor  on  a  criminal  charge  is  not  exactly 
analogous  to  that  of  a  plaintiff,  it  is  merely  because 
it  may  be  suggested  that  the  degree  of  turpitude 
required  to  swear  away  the  life  or  liberty  of  a 
fellow  creature  is  greater  than  that  which  would 
induce  a  litigant  wrongfully  to  gain  a  verdict. 
In  other  respects,  the  principals  in  a  civil  and 
criminal  case  are  commonly  on  the  same  footing. 
The  plaintiff,  in  trover,  must  prove  his  title  to 
the  chattel,  and  that  th.e  defendant  is  wrongfully 
in  possession  of  it.      The  owner  of  goods  stolen 
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must  prosecute  the  thief  to  conviction  before  he 
can  obtain  restitution.  In  an  action  of  seduction, 
the  parent,  or  master,  is,  for  a  technical  reason, 
the  plaintiff  on  the  record ;  and  the  girl,  who  is 
the  real  principal,  and  equally  interested  in  ob- 
taining damages,  is  called  to  prove  the  case.  So 
in  rape,  the  prisoner's  fate  depends  almost  wholly 
on  the  oath  of  the  woman,  the  law  requiring  only 
slight  corroborative  proof.  It  may  be  well  to  say, 
that  this  is  a  case  of  necessity,  and  that  female 
weakness  could  not  otherwise  be  protected ;  but, 
on  the  other  hand,  it  may  be  urged  with  equal 
force,  that  it  is  dangerous  to  leave  a  man  to  the 
mercy  of  a  woman,  enraged,  perhaps,  by  a  breach 
of  promise  of  marriage,  or  some  other  cause  of 
oiFence,  or  seeking  to  shelter  herself  from  the 
wrath  of  her  parents,  or  her  reputation  from  the 
jeers  of  her  gossips. 

A  great  part  of  the  business  of  life  is  transacted 
by  agency;  yet  the  evidence  of  an  agent  is  always 
admissible  on  behalf  of  his  principal,  although  he 
may  be,  and  generally  is,  interested  in  respect  of 
reputation,  responsibility,  and  even  purse,  in  the 
event  of  the  suit.  But  the  extreme  case  is  that  of 
an  accomplice,  Avho  is  under  the  strongest  pressure 
of  interest,  inasmuch  as  he  has  to  purchase  his  own 
impunity  by  the  sacrifice  of  his  partners  in  crime. 

D  6 
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He  comes  into  the  witness-box  an  awovved  traitor 
and  felon.  To  infamy,  itself  a  disqualification,  is 
superadded  direct,  immediate  interest.  It  is  true 
that  it  is  not  in  terms  an  indispensable  condition, 
that  an  approver  should  furnish  material  evidence 
against  his  associates  ;  but  unless  he  is  able  or 
willing  to  do  so,  there  is  obviously  no  inducement 
for  justice  to  let  him  go  free.  Common  prudence 
also  demands,  that  evidence  coming  from  such  a 
polluted  source  should  be  sanctioned  by  some 
independent  proof;  but,  in  strict  law,  it  is  clearly 
settled  that  a  prisoner  may  be  convicted  on  the 
unconfirmed  testimony  of  an  accomplice. 

It  is  needless  to  multiply  instances,  the  result 
is  that  the  exclusion  of  principals  rests  entirely  on 
technical  grounds,  and  is  supported  by  no  con- 
sideration of  policy  or  expediency. 

If  it  is  wrong  to  admit  the  evidence  of  parties 
really  interested,  the  law  of  evidence  requires  ma- 
terial alteration  ;  but  if  convenience  and  common 
sense  are  alike  opposed  to  the  exclusion  of  such 
testimony,  then  there  is  no  valid  reason  why  the 
parties  to  the  record  should  not  be  witnesses  in 
common-law  suits,  as  they  are  in  the  courts  of 
equity  and  of  civil  law. 

There  is  yet  another  unnecessary  qualification 
of  competency.     Husband  and  wife  are  prohibited 
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from  giving  evidence,  either  for  or  against  each 
other.  There  is  no  such  restriction  in  the  case  of 
parent  and  child  :  therefore,  whatever  may  be  the 
diiference  between  these  relations  respectively  in 
the  divine  law,  unless  it  can  be  maintained  that 
in  human  affairs  the  marriage  contract  supplies  a 
stronger  motive  of  interest  than  the  dearest  ties 
of  blood,  the  exclusion  cannot  be  put  upon  the 
usual  ground.  This  argument  may,  however,  be 
said  to  apply  only  to  the  case  of  married  persons 
not  being  permitted  to  give  evidence  on  behalf  of 
each  other.  Another  reason  is  assigned  for  the 
rejection  of  such  testimony  when  it  is  adverse, — 
a  very  amiable  and  artless  reason,  doubtless,  but 
somewhat  too  sentimental  and  refined  in  applica- 
tion to  an  artificial  state  of  society.  Husband 
and  wife,  it  seems,  ought  not  to  be  witnesses 
against  each  other,  "  on  grounds  of  public  policy, 
for  fear  of  creating  distrust  and  sowing  dissensions 
between  them,  and  occasioning  perjury."  Starkie 
on  Evidence,  citing  2  Hawkins,  c.  46. ;  2  Hale,  279. ; 
2  Strange,  \0d5.\  Co.  Litt.Q.lU.l^l .  The  sacred 
confidence  of  the  married  state  ought  certainly 
to  be  so  far  respected,  as  not  to  make  it  compulsory 
U])on  either  party  to  disclose  matters  prejudicial 
to  the  other.  In  like  manner,  the  law  is  not  so 
inhuman  as  to  make  a  man  criminate  himself;  but 


62  COMMON   SENSE 

if  he  does  so  of  his  own  free  will,  it  is  not  so 
absurd  as  to  reject  his  admissions.  AVhy  should 
not  justice  be  aided  by  the  voluntary  evidence  of 
a  husband  or  wife  ?  The  concord  of  the  married 
state  cannot  be  affected  by  such  a  proceeding,  for 
it  must  have  ceased  to  exist  before  either  party 
would  come  forward  against  the  other.  Then, 
after  all,  it  resolves  itself  into  a  question  of 
interest.  When  married  persons  are  on  such 
terms,  that  one  is  willing  to  injure  the  other,  is 
hatred  or  resentment  a  more  powerful  motive 
than  love  or  selfishness  ?  But  cases  may  easily 
be  conceived  in  which  the  party  may  be  urged 
to  speak  by  an  impulse  which  is  not  suggested  by 
any  personal  feeling.  Suppose  a  woman  to  be 
witness  to  an  atrocious  crime  perpetrated  by  her 
husband :  may  not  such  a  spectacle  suffice  to 
rend  asunder  the  nuptial  tie,  and  make  the  society 
of  the  malefactor  an  intolerable  torture  ?  If  the 
crime  was  perpetrated,  or  attempted  to  be  perpe- 
trated upon  herself,  the  law  would  listen  to  her 
complaint,  and  give  her  the  redress  she  sought. 
What  difference  does  it  make  that  another  was 
the  victim  of  the  crime  or  the  attempt?  May 
not  she  justly  apprehend  a  similar  outrage  upon 
herself?  And  how  is  she  to  liberate  herself  from 
such  a  dreadful  situation  but  by  making  such  a 
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disclosure  as  will  emancipate  her  from  the  all  but 
absolute  authority  of  marital  right?  Nay,  why 
should  a  man  be  compelled  to  keep  the  guilty 
secret  of  his  wife,  and  shelter  a  murderess,  a  thief, 
or  a  swindler  ?  But  if  this  enforced  forbearance 
is  found  to  be  indefeasible  on  any  true  grounds 
of  policy,  the  rule  which  prohibits  husband  and 
wife  from  appearing  as  witnesses  on  behalf  of 
each  other  in  a  court  of  justice  is  as  oppressive  as 
the  assumption  upon  which  it  proceeds  is  coarse 
and  unjustifiable.  There  must  necessarily  be 
many  instances  in  which  facts  most  material  to 
a  judicial  inquiry  may  be  peculiarly  within  the 
knowledge  of  the  partner  of  the  party  concerned. 
The  law  recognises  no  difference  between  the 
capacity  of  the  wife  and  that  of  any  other  person 
to  bind  her  husband  by  her  acts  and  admission  as 
his  agent;  but,  unlike  an  ordinary  agent,  she  is 
not  suffered  to  give  any  account  of  the  transac- 
tion in  which  she  has  been  engaged.  And  why  ? 
because  forsooth  she  may  commit  "  perjury."  So 
may  any  agent  under  the  temptation  of  servino- 
the  interest  of  his  employer,  or  upholding  his  own 
credit  as  having  diligently  and  faithfully  dis- 
charged his  duty  in  the  premises.  Scarcely  a 
trial  takes  place  in  which  some  witness  does  not 
enter  the  box  with  a  motive  or  bias  calculated  to 
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obstruct  or  divert  the  free  and  full  disclosure  of 
the  truth.  This  is  an  inevitable  condition  of 
human  testimony  ;  but  the  system  of  trial  by  jury 
as  it  obtains  in  this  country  is  admirably  adapted 
to  deal  with  such  difficulties.  It  subjects  the 
evidence  to  such  a  process  of  filtration  and  analysis, 
as  seldom  fails  to  separate  the  dross,  and  produce 
materials  from  which  a  safe  and  wholesome  verdict 
can  ultimately  be  extracted. 

There  are  some  other  restraints  on  the  disclosure 
of  evidence  ;  but  these  are  few  in  number,  partial 
in  their  operation,  and,  upon  the  whole,  warranted 
by  good  grounds  of  expediency.  Such  are  the 
inviolability  of  matters  reposed  in  professional 
confidence ;  of  matters  relating  to  public  policy  ; 
of  matters  tending  to  criminate  the  witness,  or 
expose  him  to  a  forfeiture  of  his  estate.  There  is 
one  instance,  however,  in  which  the  tenderness 
of  the  law  towards  an  accused  party  has  gone  a 
little  into  extreme.  It  is  quite  right  that  a 
prisoner  should  not  be  frightened  or  tempted  into 
a  confession  of  guilt.  The  dread  of  punishment 
or  the  hope  of  impunity  has  sometimes  influenced 
weak  and  ignorant  minds  falsely  to  admit  the 
charge  brought  against  them.  It  is,  therefore, 
just  and  humane  to  protect  weak  and  ignorant 
minds  against  themselves.     But  to  make  it  a  rule 
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of  laio,  that  a  statement  shall  not  be  divulged,  if 
it  appears  to  have  been  made  in  consequence  of 
somebody  saying  to  the  prisoner  that  it  will  be 
better  for  him  if  he  confesses  or  worse  for  him  if 
he  does  not,  without  reference  to  the  character 
and  position  of  the  person  who  gives  the  admo- 
nition, and  that  of  the  prisoner  to  whom  it  is 
addressed,  is  surely  carrying  a  wholesome  pre- 
caution to  an  extravagant  length.  The  accused, 
if  a  person  of  any  information,  cannot  suppose 
that  a  constable,  a  jailer,  or  a  mere  witness  can 
have  power  to  exempt  him  from  punishment. 
The  statement,  with  the  circumstances  under  which 
it  was  made,  properly  belongs  to  the  province  of 
the  jury,  with  the  other  evidence  in  the  case. 
No  person  acquainted  with  criminal  proceedings 
in  our  courts  can  entertain  apprehension  of  an 
unfair  advantage  being  taken  of  a  prisoner ;  but 
it  is  more  in  accordance  with  common  sense  as 
well  as  justice  that  the  truth  of  a  confession  should 
be  treated  as  a  question  of  fact,  rather  than  as 
a  point  of  law. 

But  if  the  law  is  sometimes  over  fastidious  in 
closing  the  lips  of  a  witness,  in  one  instance,  at 
least,  it  grossly  errs  in  the  opposite  extreme. 
An  individual  who  knows  anything  relevant  to  a 
matter  in  issue,  either  at  the  suit  of  the  crown  or 
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of  a  private  party,  is  compelled  into  the  witness- 
box.  This  compulsion  is  not  merely  in  accordance 
with  municipal  law,  but  is  a  duty  imposed  upon 
him  as  a  member  of  society.  This  duty  is  dis- 
charged when  he  has  related  truly  and  faithfully 
all  that  he  knows  about  the  matter.  For  the 
pm-pose  of  ascertaining  whether  he  has  fulfilled 
this  obligation,  it  is  competent  to  the  party 
against  whom  his  evidence  is  given  to  test  his 
accuracy  by  cross-examination  as  to  particulars, 
and  his  credit  by  questions  having  a  direct  tendency 
to  show  that  he  is  not  indifferent  between  the 
parties.  *  The  adverse  scrutiny  should  be  con- 
fined to  these  limits.  In  practice,  however,  under 
pretence  of  trying  the  credit  of  a  witness,  a  license 
of  cross-examination  the  most  cruel  and  oppressive 
is  sanctioned,  or,  at  least,  connived  at,  by  the 
law. 

English  writers  are  eloquent  In  Invective  against 
the  French  practice  of  examining  accw^e^  persons 
with  the  view  of  extorting  from  them  admissions 
of  guilt :  but  It  may  be  doubted  whether  the 
treatment  of  witnesses  in  our  much  vaunted  courts 
is  not  as  great  a  reproach  to  the  administration  of 
justice.     It  may  be  presumed  that  in  France  no 

*  See  note  E. 
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person  is  charged  without  strong  moral  grounds 
of  belief ;  and  the  law  of  that  country  permits 
legal  evidence  to  be  procured  by  pressure  upon 
the  prisoner.  This  practice  is  offensive  to  justice 
and  even  to  humanity  ;  and  it  is  not  a  mistaken 
pride  that  our  criminal  code  "  covers  an  accused 
party,"  to  use  the  fine  language  of  its 'most  dis- 
tinguished expositor,  "  with  the  whole  armour  of 
the  law."  But  is  our  usage  of  witnesses  equally 
humane  and  generous  ?  A  man  who  has  never 
in  his  life,  perhaps,  been  in  a  court  of  justice  is  set 
up  in  the  most  exposed  part  of  the  chamber,  and 
after  having  given  such  information  as  he  possesses 
pertinent  to  the  question  at  issue,  is  immediately 
assailed  by  the  opposing  counsel  with  a  searching 
inquiry  into  the  history  of  his  previous  life. 
Questions  are  asked  as  to  matters  which,  whether 
founded  in  fact  or  not,  have  nothing  to  do  with 
the  issue ;  and  this  under  pretence  of  ascertaining 
whether  the  witness  is  the  witness  of  truth  as  to 
the  matter  in  hand.  How  can  it  assist  the  proof  or 
disproof  of  an  issue  to  inquire  whether  a  man  has 
been  at  some  time  of  life  an  insolvent,  or  whether 
a  woman  has  borne  a  child  before  marriage? 
Investigations  upon  such  points  may,  indeed, 
wound  the  feelings  of  a  witness,  but  have  no- 
toriously and  properly  little  weight  with  a  jury. 
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This  scandalous  practice  is,  indeed,  as  useless  to 
the  purposes  of  justice,  as  it  is  painful  to  the 
helpless  victim,  and  abusive  of  the  services  of  the 
advocate,  who  should  always  discharge  his  duty 
in  the  liberal  spirit  of  a  gentleman,  as  the  master 
and  not  the  slave  of  his  art,  to  the  dishonest 
purposes  and  malignant  motives  of  his  client. 
The  absurdity  of  the  usage  is  easily  demonstrable. 
The  judge  permits  the  adverse  counsel  to  ask 
a  question  of  a  disgraceful  and  insulting  tendency  ; 
but,  inasmuch  as  it  is  not  immediately  relevant 
to  the  issue,  he  will  not  enforce  an  answer.  The 
witness  avails  himself  of  his  privilege,  and  is 
silent.  The  object  of  the  counsel  is  gained,  for 
the  jury  of  course  draw  the  natural  inference  ;  but 
they  are  gravely  told  from  the  judgment  seat 
that,  as  the  witness  has  not  admitted  the  truth  of 
the  imputation  cast  upon  him,  they  must  disregard 
it.  What  a  mockery  is  this !  But,  peradventure 
the  witness  is  not  so  conscientious,  or  has  not 
moral  courage  enough  to  confess  his  shame; 
there  are  persons  in  court  who  can  establish  the 
truth  of  that  which  he  has  denied,  but  they 
cannot  be  heard,  because  that  would  be  to  try 
a  collateral  issue.  Suppose,  however,  the  im- 
putation to  be  unfounded ;  it  is  indignantly 
denied,  with  an  eager  offer  to  disprove  it.     For 
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the  same  reason,  the  justification  is  rejected,  not 
without  a  smile  at  the  simplicity  which  tendered 
it.  If  it  is  expedient  that  a  rogue  should  be  shown 
up  in  his  true  colours,  it  is  expedient  that  due 
provision  should  be  made  to  effect  the  object ; 
certainly  one  would  not  expect  it  to  occur  to  any 
mind  save  that  of  a  Dogberry,  to  rely  upon  the 
rogue  himself  to  furnish  the  necessary  evidence. 
If  a  man  does  not  deny  the  errors  of  his  life, 
when  taxed  with  them,  he  is  more  likely,  if  his 
admission  is  not  that  of  a  hardened  effrontery,  to 
recommend  himself  to  the  jury  as  a  person  who 
respects  truth  under  one  of  the  strongest  temp- 
tations to  which  human  nature  can  be  subjected, 
than  to  lay  himself  open  to  the  suspicion  of 
perjury.  Common  justice  demands  that  a  base 
insinuation  publicly  levelled  against  an  innocent 
individual  should  be  as  publicly  repelled,  or  that 
it  should  be  open  to  the  injured  party  to  seek  an 
adequate  satisfaction  in  some  other  form.  It 
may  be  said  that  the  inconvenience,  nay  impos- 
sibility, of  fairly  trying  collateral  issues  arising 
out  of  disputed  passages  in  the  histcry  of  a 
witness's  life  is  obvious.  But  if  collateral  issues 
of  this  sort  cannot  be  tried,  they  should  not  be 
broached.  If  the  law  will  not  permit  a  man, 
under   certain    circumstances,    to   vindicate    his 
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character,  the  law  should  under  such  circum- 
stances protect  his  character  from  being  assailed. 
By  suffering  witnesses  to  be  harassed  by  a  course 
of  examination,  having  no  relevance  to  the  issue, 
and  which  may  or  may  not  have  any  reference  to 
fact,  courts  of  justice  are  frequently  made  instru- 
mental to  the  gratification  of  spite  or  malice, 
which  is  not  allowed  to  vent  itself  in  any  other 
channel.  It  can  matter  little  to  the  j)arty  vilified 
whether  the  slander  is  propagated  in  a  positive  or 
interrogative  shape.  Few  characters  can  endure 
an  insinuation  even  without  both  pain  and  injury. 
Where  then  is  the  necessit}'-  which  justifies  such 
torture  ?  It  has  been  urged  by  an  eminent 
writer  on  this  branch  of  law,  that  "it  is  highly 
desirable  that  the  jury  should  thoroughly  under- 
stand the  character  of  the  persons  on  whose  credit 
they  are  to  decide  upon  the  property  and  lives  of 
others ;  and  neither  life  nor  property  ought  to 
be  placed  in  competition  with  a  doubtful  and 
contingent  injury  to  the  feelings  of  individual 
witnesses.  *  *  *  The  truth  or  falsehood  of 
testimony  frequently  cannot  be  ascertained  by 
mere  analysis  of  the  evidence  itself;  the  investi- 
gation requires  collateral  and  extensive  aid,  the 
principal  of  which  consists  in  a  knowledge  of  the 
source  or  depositary  from  which  such  testimony 
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is  derived.  The  whole  question  resolves  itself  into 
one  of  policy  and  convenience,  that  is,  whether  it 
would  be  a  greater  evil  that  an  important  test  of 
truth  should  be  sacrificed,  or  that  by  subjecting 
witnesses  to  the  operation  of  this  test,  their 
feelings  should  be  wounded,  and  their  attendance 
for  the  purposes  of  justice  discouraged  ?  *  *  * 
No  great  injustice  is  done  to  any  individual  upon 
whose  oath  the  property  or  personal  security  of 
others  is  to  depend,  in  exhibiting  him  to  the  jury 
such  as  he  is.  *  *  *  The  question,  however, 
whether  a  witness  is  hound  to  answer  a  question 
to  his  own  disgrace,  has  not  yet  undergone  any 
direct  and  solemn  decision,  and  appears  to  be 
still  open  for  consideration." 

He  goes  on  to  say,  "  the  decision  of  this  ques- 
tion is  of  less  practical  importance  than  might 
have  been  expected,  since,  whether  a  witness  be 
or  be  not  bound  to  answer  such  questions  as  tend 
to  his  disgrace,  it  seems  to  be  allowed  that  the 
questions  may  be  put;  and  it  is  obviously  of 
little  consequence  whether  the  witness  admits 
that  which  is  insinuated  against  him,  or  refuses 
to  answer  the  question ;  for  though,  in  strictness, 
no  inference  ought  to  be  made  as  to  the  truth  of 
a  fact  where  the  witness  has  refused  to  answer, 
yet  the  refusal  must  make  an  unfavourable  im- 
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presslon  upon  the  jury,  since  an  honest  man 
would  naturally  be  eager  to  deny  the  fact,  and 
rescue  his  character  from  suspicion,  and  would 
not  refuse  to  answer  merely  because  he  had  a 
strict  legal  right  to  refuse."  1  Starkie  on  Evi- 
dence,  p.  190.,  third  edition. 

But  if  "it  is  desirable  that  the  jury  should 
thoroughly  understand  the  character  of  the  per- 
sons on  whose  credit  they  are  to  decide,"  assuredly 
the  law  has  made  no  provision  for  supplying  them 
with  such  information.  They  are  entirely  at  the 
mercy  of  the  witness ;  for  if,  when  challenged, 
instead  of  being  so  accommodating  as  to  admit 
that  he  is,  or  has  been  a  rogue,  he  chooses  to 
deny  it,  there  is  no  remedy.  The  jury  cannot 
even  draw  an  inference,  as  they  may  do  in  the 
case  of  silence ;  as  here  there  is  an  imputation  on 
one  side,  and  a  denial  on  the  other ;  and  there  is, 
of  course,  not  the  least  warrant  for  attributing 
more  validity  to  the  one  than  to  the  other.  The 
witness  himself  is  perfectly  safe  in  his  denial ;  for  . 
he  incurs  the  penalty  of  perjury  no  more  than  he 
does  the  danger  of  contradiction.  His  oath  binds 
him  to  tell  tlie  truth  only  with  reference  to  the 
matters  in  issue  between  the  parties,  and  therefore 
does  not  extend  to  other  things ;  nay,  some 
casuists  have   vindicated  the    right,  in  point    of 
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morality,  to  return  an  untrue  answer  to  an  im- 
pertinent question. 

Agreeing  with  the  learned  text-writer  above 
quoted,  that  it  is  important  that  investigations  in 
courts  of  justice  should  be  aided  by  "a  know- 
ledge of  the  source  or  depositary  from  which  the 
testimony  is  derived,"  I  would  enable  the  jury  to 
have  access  to  such  knowledge.  I  cannot,  how- 
ever, go  along  with  Mr.  Starkie  in  saying,  that 
questions  of  life  and  property  should  not  be 
"placed  in  competition  with  a  doubtful  and  con- 
tingent injury  to  the  feelings  of  individual  wit- 
nesses." Without  stopping  to  consider  whether 
an  imputation  of  disgraceful  conduct  is  an  injury 
to  a  witness's  feelings,  which  can  properly  be 
termed  "  doubtful,"  or  "  contingent,"  my  position 
is  this,  that  the  witness  has  his  rights,  as  well  as 
the  party.  The  latter  has  an  undoubted  right  to 
test  the  credibility  of  the  person  who  comes  to 
affect  his  life  or  property ;  he  may  do  this,  with 
reference  to  the  point  under  consideration,  by 
proving  misconduct,  if  such  misconduct  has,  as  in 
the  case  of  Thomas  v.  David*,  an  immediate 
bearing  upon  the  question  in  controversy.  For 
example,  in  a  civil  or  criminal  case,  it  is  not  im- 

*  See  note  E. 
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material  to  show  that  the  witness  in  any  case  has 
been  convicted  of  an  infamous  offence,  because  it 
may   be   presumed    that    all   the   obligations   of 
morality   are   loosened;    but  it  would   be   quite 
beside  the   question   to  prove   that  the  witness 
was  an  adulterer  or  a  drunkard,  because  those 
vices  do  not  necessarily  contaminate  the  whole 
character,  and  may  consist  with  the  most  scru- 
pulous regard  to   truth.      In  every  instance  in 
which  the    party    was    allowed   to   impeach   the 
character  of  the  witness,  it  should  be  competent 
to  do  so  by  independent  proof.     But  here  the  law 
should  interpose  to  protect  the  witness  from  loose 
or  wanton  attacks.     The  cross-examining  party 
assails  the  witness  at  his  peril.     It  may  not  be 
possible  for  him  to  be  prepared  at  the  trial  with 
his  proofs,  and  therefore,  as  he  has  to  serve  an 
immediate  purpose,  he  is  not  to  be  debarred  from 
insinuating  his  charges.     If  these  charges  were 
made  out  of  doors   in  the  presence  of  a  single 
hearer,  the  utterer  of  them  would  be  put  to  his 
justification.     Why  should  a  court  of  justice  con- 
fer iipon  its  suitors  a  licence  to  slander?     The 
fullest  scope  should  undoubtedly  be  afforded  to 
investigation  into  a  witness's  character ;  but  this 
investigation  should  proceed  on   good  grounds; 
and  if  it  suggest  matter  of  a  slanderous  tendency, 
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such  matter  should  be  substantiated ;  otherwise,  I 
see  no  reason  why  the  party  should  not  be  en- 
titled to  redress,  as  in  an  ordinary  case  of  de- 
famation. Furthermore,  whenever  the  proposed 
examination  as  to  character  is  not  introductory  to 
proof  of  infamy,  or  has  no  immediate  bearing  on 
the  issue,  the  judge  should  decide  upon  its  pro- 
priety. The  witness  is  under  the  protection  of 
the  court,  and  it  is  therefore  the  duty  of  the 
court  to  see  that  he  is  not  abused.  In  a  word, 
it  is  competent  to  the  party  whose  life  or  property 
is  to  be  affected  by  a  witness's  testimony,  to 
prove  that  the  witness  is  tainted  by  crime ;  that 
he  does  not  stand  indifferent  between  the  parties ; 
that  his  credibility  is  affected  with  reference  to 
the  subject-matter.  But  when  it  is  sought  to  go 
into  matters  more  remote,  it  shall  be  for  the  judge 
to  determine  whether  such  matters,  if  proved, 
ought  to  have  sufficient  weight  with  the  jury  to 
compensate  for  the  time  to  be  occupied,  and  the 
pain  to  be  inflicted  on  the  witness,  by  the  investi- 
gation. 

Against  the  course  of  proceeding  thus  sug- 
gested, will  be  urged  the  standing  objection,  that 
it  involves  the  trial  of  collateral  issues.  As- 
suming this  to  be  inconvenient,  ought  such  a 
consideration  to  outweigh  the  hardship  of  being 
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concluded  by  the  evidence  of  a  scoundrel,  who 
entitles  himself  to  credit  by  stoutly  denying  his 
delinquency?  The  inconvenience,  however,  al- 
ready exists.  "  Instances,"  says  Mr.  Starkie, 
"may  be  cited  where  evidence  is  admitted  for 
one  purpose  and  object  to  which  it  is  applicable, 
although  with  reference  to  other  purposes  and 
objects  to  which  the  evidence  relates,  it  is  inad- 
missible and  wholly  inoperative.  Thus,  in  the 
ordinary  case,  when  a  witness  is  cross-examined 
as  to  oral  declarations  made  by  him,  and  con- 
nected with  the  cause,  evidence  is  constantly 
offered  to  prove  those  declarations,  where  he 
denies  them,  not  with  a  view  to  prove  the  truth 
of  a  declaration,  hut  in  order  to  imjjeach  his  credit. 
If,  for  instance,  in  an  action  for  goods  sold  and 
delivered,  a  witness,  called  to  prove  the  delivery 
of  the  goods,  were  to  deny  that  he  said  to  A.  B, 
that  the  defendant  never,  in  fact,  had  the  goods, 
it  would  be  competent  to  the  defendant  to  call 
A.  B.  to  prove  that  the  witness  did,  in  fact,  make 
that  declaration,  not  with  a  view  to  affect  the 
plaintiff  by  making  the  declaration  evidence  of 
the  non-delivery  (^for  it  is  no  evidence  of  the  fact), 
but  to  impeach  the  credit  of  the  witness."  Again, 
it  is  competent  to  prove  in  terms,  that  the  witness 
is  not  to  be  believed  upon  his  oath.     By  calling 
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evidence  to  prove  that  the  witness  has  on  a  former 
occasion  given  a  different  version  of  the  transac- 
tion to  that  to  which  he  has  sworn  in  the  box, 
you  do  not  tender  to  the  jury  the  alternative  of 
beheving  the  unsworn,  casual  statement,  or  that 
which  has  been  made  under  the  sanction  of  an 
oath,  and  on  a  trial  affecting  the  life  or  property 
of  a  fellow  man ;  but  you  tender  such  evidence 
for  the  purpose  —  the  only  safe  and  legitimate  pur- 
pose for  which  it  can  be  tendered  —  of  satisfying 
the  jury  that  the  witness  is  a  person  upon  whose 
word  it  is  hazardous  to  rely.  When  you  prove 
that  the  witness  is  not  to  be  believed  upon  his 
oath,  the  object  is  of  course  plain  and  unmistake- 
able.  In  each  of  these  cases,  however,  you  tender 
a  collateral  issue ;  that  is  to  say,  an  issue  which 
does  not  arise  out  of  the  pleadings,  and  which, 
however  decided,  does  not  necessarily  affect  the 
fate  of  the  cause.  If,  then,  you  are  at  liberty 
to  prove  that,  with  reference  to  the  particular 
matter,  the  witness's  accounts  are  so  loose  and 
inconsistent  as  to  disentitle  him  to  credit,  or  that 
he  is  an  habitual  liar ;  I  am  at  a  loss  to  understand 
why  the  jury  should  be  precluded  from  drawing 
an  inference  as  to  his  credibility  from  the  fact  of 
the  Avitness  being  branded  with  infamy.  But  it 
has  been  laid  down  by  high  authority,  that  "  the 
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court  is  not  a  court  to  try  a  collateral  question 
of  crime,  and  it  would  be  unjust  if  it  were,  for 
how  can  the  party  be  prepared  with  a  case  of 
exculpation,  or  with  an  answer  to  any  evidence 
wliich  may  be  adduced  to  charge  him  ?  There  is 
no  possibility  of  a  fair  and  competent  trial  on  that 
subject ;  and,  therefore,  in  no  instance  is  it  done." 
Per  LordEUenborough  C.  J., Watson's  Case,  Gur- 
ney's  Rej)orts,Yo\.  ii.  288.  But  what,  if  the  man's 
guilt  be  established  by  proof  of  his  conviction  and 
sentence  ?  (I  do  not  say  by  \h&  judgment,  because 
that  may  have  been  reversed  upon  some  technical 
point,  wholly  beside  the  merits.)  That  is  a.  fact 
which  he  could  not  controvert,  whatever  oppor- 
tunity might  be  given  him.  And  as  to  the  in- 
justice, it  is  submitted,  that  it  consists  in  suf- 
fering a  party  to  be  aifected  by  the  evidence  of  a 
corrupt  witness,  rather  than  in  exhibiting  that 
witness  in  his  true  character  to  the  jury  ;  and  as 
to  the  witness  himself,  he  is  surely  far  more  ag- 
grieved by  being  made  the  butt  of  loose  and 
random  charges,  which  can  neither  be  proved  nor 
disproved,  than  by  the  responsibility  which  a 
measured  inquiry  into  his  character  and  title  to 
credit  would  entail. 

The  law  of  evidence  is  open  to  some  minor 
criticism  which  it  is  not  within  the  scope  of  this 
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tract  to  discuss.  The  respective  provinces  of 
judge  and  jury  are  not  very  accurately  defined, 
but  little  difficulty  presents  itself  in  adjusting  this 
question ;  and,  with  the  exceptions  above  detailed, 
the  administration  of  the  law  in  this  particular  is, 
upon  the  whole,  just  and  convenient. 

Before  leaving  this  subject,  however,  there  is 
one  point  upon  which  I  would  remark,  namely, 
the  wholesale  sioearing  which  goes  on  in  every 
department  of  the  laAv.  Is  it  consistent,  I  would 
ask,  with  the  reverence  due  to  his  Creator  that 
man  should  invoke  his  awful  attestation  to  every 
petty  proceeding  in  the  course  of  legal  process  ? 
If  the  suggestion  of  the  impious  were  not  in  con- 
flict with  that  of  the  ridiculous,  one  would  be 
disposed  to  smile  at  the  law  which  obliges  an 
attorney's  clerk  to  call  God  to  witness  that  he 
served  a  notice  of  something  upon  somebody, 
who  cares  nothing  about  the  matter.  There  is 
no  step  in  a  cause,  however  trifling,  which  must 
not  be  verified  by  the  sanction  of  an  oath.  Is 
this  necessary  ?  for,  unless  such  necessity  can  be 
made  manifest,  every  oath  so  taken  is  in  violation 
of  that  precept,  enjoined  almost  as  much  by 
decency  as  by  divine  law,  that  His  name  shall 
not  be  taken  in  vain.  There  is  a  class  of  Christians 
which,   interpreting   strictly   the   inspired  word, 

E   4 


80  COMMON   SENSE 

refuse  to  swear  at  all;  and  though  then-  tenet 
may  be  fanatical,  the  practice  of  this  enlightened 
and  professedly  God-fearing  nation  is,  to  a  thinking 
mind,  far  more  reprehensible.  I  am  not  disposed 
to  argue  with  those  persons,  if  any  such  there  be, 
who  are  prepared  to  defend  the  present  system  of 
indiscriminate  swearing;  for  I  will  take  upon 
myself  to  say  that  a  great  majority  of  the  oaths 
taken  in  legal  proceedings  are  wholly  uncalled 
for,  and  therefore  as  detrimental  to  the  cause  of 
truth,  as  they  are  insulting  to  the  Supreme  Being. 
The  course  of  proceedings  at  nisi  prius  does 
not  appear  open  to  any  important  objection,  ex- 
cepting always  so  far  as  it  is  affected  by  the 
technicality  of  the  pleadings.  Difficulties  arising 
from  obscurity  in  the  law  of  evidence  seldom 
occur ;  and  no  judicious  counsel,  if  he  can  help  it, 
ever  hazards  the  stability  of  his  verdict  by  pressing 
evidence,  the  admissibility  of  which  is  doubtful. 
The  record,  however,  frequently  involves  the  case 
in  difficulties  quite  foreign  to  the  merits,  and,  as 
we  have  seen,  sometimes  renders  the  trial  alto- 
gether nugatory.  If  there  is  one  point  more  clear 
than  another,  it  would  seem  to  be  this: — that 
when  parties  are  compelled  to  set  out  their  case 
upon  parchment  with  minute  accuracy,  those 
particulars  which  are  not  denied  by  the  opposite 
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pleading,  may  be  taken  to  be  admitted.  But 
whether  such  admission  on  the  record  enures  for 
all  the  purposes  of  the  cause,  so  as  to  dispense 
with  proof  of  the  fact  thus  admitted  before  the 
jury,  is  a  point  on  which  the  Courts  of  Queen's 
Bench  and  Exchequer  have  differed.  The  former 
have  not  been  able  to  detect  the  distinction  be- 
tween an  admission  for  one  purpose,  and  an  ad- 
mission for  another ;  a  refinement  which  to  the 
learned  Barons  of  the  Exchequer  is  quite  palpable. 
Bingham  v.  Stanley,  2  Q.  B.  Smith  v.  Martin, 
9  M.  Sf  TV.  A  controversy  has  also  existed 
between  the  same  courts  on  the  question  as  to 
what  is  disputed  by  the  plea  of  "not  possessed" 
in  the  action  of  trover.  To  a  lay  understanding, 
this  would  not  seem  to  involve  a  very  abstruse 
proposition ;  for,  if  it  was  not  for  learning,  the 
plea  of  not  possessed  would  seem  to  imply  a  denial 
of  the  plaintiff's  right  to  the  property  which  he 
sought  to  recover.  However,  this  knotty  point 
has  been  at  last  settled  by  the  judgment  of  the 
appeal  court  of  Exchequer  Chamber  in  the  case  of 
Jones  V.  Chapman  (of  which  more  hereafter), 
decided  in  last  Trinity  Term,  unless  indeed  the 
final  adjudication  of  the  point  is  reserved  for  the 
House  of  Lords. 

A  cause  is  often  lost  because  a  material  docu- 
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ment  is  shut  out  of  the  proof,  in  consequence  of 
a  non-compliance  with  the  provisions  of  the 
stamp  acts.  It  is  obvious  that  the  revenue  laws 
must  be  strictly  enforced,  and  whenever  a  party 
has  to  enforce  his  claim  through  the  medium  of 
an  instrument  under  seal,  which  is  always  pre- 
pared by  an  attorney,  he  has  no  just  cause  of 
complaint,  if  the  document  is  found  to  be  in- 
admissible by  reason  of  being  impressed  with  an 
insufficient  stamp  ;  provided  always  that  the  law 
is  sufficiently  clear  and  explicit  to  be  intelligible 
to  ordinary  professional  attainments.  Neither  can 
a  man,  in  this  sense,  be  said  to  be  damnified,  if  he 
has  taken  a  negotiable  instrument  without  any, 
or  with  a  defective  stamp,  because  the  commercial 
character  of  these  instruments  is  a  matter  of 
general  notoriety.  The  same  may  be  said  of  a 
receipt ;  besides,  there  are  other  modes  of  proving 
the  payment  of  money.  But  when  every  simple 
contract  capable  of  being  resolved  into  a  pecuniary 
consideration,  and  of  which  a  memorandum  is 
made  in  writing,  is  subjected  to  the  stamp  laws, 
a  serious  hardship  is  imposed  upon  the  public, 
without  any  adequate  benefit  to  the  revenue. 
Now,  it  is  a  fundamental  rule  of  law,  and  one 
plainly  founded  in  the  soundest  principles,  that 
whenever  parties  have  made  a  note  in  writing 
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of  their  agreements,  such  writing  is  the  best 
evidence,  and,  if  in  existence,  or  accessible  to  the 
party  who  seeks  to  enforce  the  agreement,  must 
be  produced  by  him  in  any  proceeding  in  which 
it  is  material  to  inquire  as  to  its  terms.  The 
Statute  of  Frauds  renders  writing  indispensable 
to  some  contracts,  but  it  is  applied  to  innumerable 
dealings  by  persons  of  every  class ;  yet  I  have 
no  doubt  that  many  well-informed  persons  are 
io-norant  of  the  enactment  of  55  Geo.  3.  c.  184., 
which  imposes  a  stamp  of  1/.  and  upwards,  re- 
duced by  the  7  &  8  Vic.  c.  21.  to  half-a-crown, 
upon  every  "  agreement  or  any  memorandum  or 
minute  of  an  agreement  in  England,  where  the 
matter  thereof  shall  be  of  the  value  of  20Z.  and 
upwards,  whether  the  same  shall  be  only  evidence 
of  a  contract,  or  obligatory  upon  the  parties  from 
its  beino;  a  written  instrument,"  &c.  If  no 
dispute  arises,  it  is  very  well ;  but  if  either  party 
seeks  the  aid  of  a  court  of  law,  confident  in  the 
virtue  of  black  and  white,  and  produces  the 
unstamped  paper,  he  not  only  finds  it  valueless, 
but  it  stands  in  the  way  of  his  proving  his  case 
by  other  evidence.  I  may  be  told  that  the 
legislature  has  not  overlooked  the  probability  of 
persons  erring  on  this  subject  through  ignorance 
and  without  any  intent  to  defraud  the  revenue, 

B    6 
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and  has  made  provision  for  such  a  state  of  things 
by  enabling  a  party  who  has  occasion  to  make 
use  of  sucli  a  document  in  legal  proceedings  to 
get  it  stamped  on  payment  of  a  penalty.  But 
why  should  an  innocent  person  be  mulcted  in  a 
fine  of  10/.  before  he  can  recover  in  respect  of  a 
matter  worth  only  double,  and  in  which  his 
pecuniary  damage  may  be  assessed  at  less  than 
half,  that  amount  ?  If  it  is  desirable  to  raise  a 
revenue  from  this  source,  it  should  be  done  by  a 
compulsory  ad  valorem  impost  as  in  the  case  of  a 
deed.  Such  an  impost,  however,  is  plainly  im- 
practicable. The  reduction  of  the  duty  from  a 
pound  to  half-a-crown  was  not  a  very  brilliant 
stroke  of  financial  genius.  The  great  majority  of 
the  peoj)le  who  make  memoranda  of  their  dealings 
never  heard  of  either  the  one  duty  or  the  other ; 
and  of  the  few  who  are  aware  of  the  law,  a  very 
small  proportion  think  it  worth  Avhile  to  observe 
it.  Most  men,  in  their  dealings,  are  confident  in 
their  own  good  fortune,  and  the  good  faith  of  their 
customers ;  therefore,  it  rarely  happens  that  any 
calculation  is  made  on  a  bargain  resulting  in  a 
lawsuit.  In  fact,  the  principal  operation  of  this 
absurd  tax  is  to  harass  the  petty  suitor. 

There  is  another  much  more  important  subject 
upon  which   an  observation  here   is   not   out  of 
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place.  I  refer  to  the  act  of  1838,  by  which 
people  were  required  to  make  their  wills  according 
to  the  directions  therein  contained.  Many  faults 
in  the  law  relating  to  wills  were,  doubtless,  re- 
moved by  this  enactment ;  but,  it  is  conceived, 
that  its  beneficial  provisions  were  more  than 
balanced  by  the  alterations  prescribed  in  the  mode 
of  attestation.  Under  the  old  law,  as  it  stood 
before  the  act  of  1837,  certain  formalities  were 
required  in  disposing  of  real  estate  by  will.  But 
these  formalities  did  not  extend  to  testamentary 
dispositions  of  personal  property.  And,  inasmuch 
as  the  one  description  of  property  has  now  become 
as  valuable  as  the  other,  a  plausible  pretext  was 
furnished  for  subjecting  the  bequest  of  both  to 
the  same  regulations.  In  point  of  fact,  however, 
there  has  always  been  a  material  difference  ^be- 
tween the  transfer  of  real  and  of  personal  estate. 
That  of  the  former  is  much  more  frequently 
governed  by  deeds  of  settlement  inter  vivos  than 
by  devise ;  political  causes  in  this  country  giving 
a  peculiar  character  to  the  devolution  of  lands, 
tenements,  and  hereditaments.  Besides,  the 
Statute  of  Frauds,  which  requires  the  attestation 
of  a  devise  of  land,  had  been  in  operation  more 
than  a  century  and  a  half,  and  was  one  of  the 
most  celebrated  chapters  in    the    Statute   Book. 
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Its  wise  and  well  considered  enactments,  unlike 
the  crude  and  hasty  legislation  of  later  days,  were 
doubtless  applied  to  the  several  exigencies  of  those 
times ;  and  though  goods,  chattels,  and  money 
were  then  of  less  account  than  they  are  now,  still, 
they  constituted  a  valuable  description  of  property, 
assuredly  not  beneath  the  notice  of  the  enlightened 
statesmen  and  lawyers  who  framed  the  enactments 
of  the  29th  Charles  2.,  and,  therefore,  advisedly 
exempted  from  the  operation  of  its  stringent  re- 
quisitions. It  is  plain,  indeed,  in  the  absence  of 
reasons  of  public  joolicy,  that  nothing  but  their 
protection  from  fraud  can  warrant  the  interference 
of  the  legislature  in  the  arrangements  of  the 
people  in  respect  of  their  private  affairs  and 
interests.  Accordingly,  parliament  does  not 
assume  to  instruct  people  how  to  make  their  con- 
tracts ;  and  the  courts  of  law,  in  dealing  with  such 
contracts,  are  only  solicitous  to  carry  the  inten- 
tions of  the  parties  into  effect.  A  simple  note 
in  writing,  signed  by  the  party  to  be  charged 
thereby,  or  by  his  agent,  is  sufficient  to  bind  him 
to  any  amount.  Such  a  contract  may,  at  this 
day,  involve  the  whole  of  a  man's  real  as  well  as 
his  personal  property.  What  valid  reason  does 
modern  experience  supply  for  clogging  the  dis- 
posal of  property  hy  will  with  conditions  which 
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ai'e  not  demanded  in  disposing  of  it  by  simple 
contract?  It  would  seem  that  the  only  object 
in  both  cases  would  be  to  ascertain  the  intention 
of  the  party.  Of  this  intention  the  best  evidence 
is  what  has  been  put  on  paper.  And  when  such 
writing  is  pronounced  capable  of  judicial  con- 
struction, with  or  without  such  extrinsic  aids  as 
the  rules  of  evidence  permit,  the  instrument  is 
established,  unless  it  can  be  made  out  that  the 
writing  has  emanated  from  mental  incapacity,  or 
has  been  obtained  by  fraud ;  in  either  of  which 
cases,  no  intention  has  been  manifested.  But 
when  the  law  presumes  that  a  paper  or  papers  in 
the  handwriting  of  a  party  deceased,  or  signed  by 
him,  and  purporting  to  express  his  wishes  as  to 
the  distribution  of  his  property,  or  to  direct  such 
distribution,  cannot  truly  disclose  the  intention  of 
the  deceased,  because  they  do  not  comply  with 
certain  statutory  formalities  ;  —  such  legal  pre- 
sumption is  merely  absm'd.  Before  such  pre- 
sumption can  take  place,  the  deceased  must  be 
affected  with  notice  of  the  existence  of  the  statute, 
not  such  notice  as  is  implied  in  the  fiction  that 
every  man  is  supposed  to  know  the  law  of  the 
land,  but  by  positive  aflfirmative  proof.  In  the 
absence  of  such  proof,  the  presumption  referred 
to  is  arbitrary  and  iniquitous.     Landed  estate,  as 
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already  observed,  is  commonly  settled  by  deed ; 
and  when  passed  by  devise,  professional  assistance 
is  usually  employed.  Personal  property,  to  any 
great  amount,  is  frequently  disposed  of  in  the 
same  manner.  It  is  among  a  class  of  persons 
whose  interests  ought  to  be  more  especially  pro- 
tected by  a  wise  and  paternal  government,  that 
this  law  produces  the  most  extensive  mischief. 
The  rich  and  the  educated  are  not  much  hurt; 
but  the  humble  capitalist,  who  grudges  that  any 
of  his  savings  should  go  into  the  pocket  of  a 
lawyer,  and  is  ignorant  that  the  legislature  has 
interfered  in  the  disposition  of  his  property, 
farther  than  to  subject  it  to  a  tax,  writes  his  will 
upon  a  sheet  of  paper  purchased  for  the  purpose ; 
and  is  solaced  in  the  delusive  belief  that,  after  he 
is  dead,  his  little  store  will  benefit  those  whom  he 
wishes  to  serve.  On  every  court  day  at  Doctor's 
Commons,  wills  are  refused  to  be  admitted  to 
probate  for  non-compliance  with  this  act.  But  it 
is  said  that  such  precautions  are  calculated  to 
prevent  the  fraudulent  concoction  of  wills.  If, 
indeed,  they  were  adequate  to  such  a  purpose, 
or  were  the  best  means  that  could  be  adopted 
to  that  end,  there  might  be  some  compensation 
for  the  misery  which  they  occasion  by  the  dis- 
appointment of  genuine  intentions.      It  would, 
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however,  be  difficult  to  make  out,  that  the  pre- 
scribed formalities  possess  any  peculiar  efficacy 
for  this  purpose.  They  render  forgery  less  easy 
of  perpetration,  in  proportion  to  the  difficulty  of 
procuring  two  apparently  credible  witnesses  to 
sustain  it ;  and  the  same  remark  applies  to  in- 
competency in  the  testator.  But  in  cases  of  undue 
influence,  by  far  the  most  frequent  source  of 
fraud,  they  are  obviously  of  no  use  whatever. 
But,  when  it  was  deemed  expedient  to  place  real 
and  personal  property  on  the  same  footing,  in 
respect  of  providing  security  for  its  distribution 
according  to  the  intention  of  the  testator,  —  a 
measure,  the  propriety  of  which  will  hardly  be 
disputed,  —  the  most  effectual  course  would  have 
been  to  abolish  the  scandalous  anomaly  of  referring 
controversies  as  to  the  validity  of  testamentary 
papers  to  tribunals  essentially  different  in  their 
character  and  functions,  according  as  the  will 
affected  land  or  money.  The  best  and  most 
satisfactory  mode  of  investigating  this,  as  well  as 
every  other  question  of  fact  between  parties,  is 
the  trial  by  jury,  where  the  witnesses  tell  their 
story  in  open  court,  subject  to  the  simultaneous 
vigilance  of  judge,  counsel,  and  jury,  acting  under 
the  wholesome  influence  of  publicity.  The  worst 
and  least  satisfactory  mode  of  investigation  is  by 
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the  process  of  the  Ecclesiastical  Court,  where  the 
most  difficult  questions  of  fact  are  dealt  with  by 
a  single  judge  deciding  on  the  faint  and  imperfect 
light  of  written  testimony,  supplied  by  an  in- 
different examiner.  The  consequence  is,  that  if 
the  disputed  will  purports  to  dispose  of  each 
description  of  property,  it  must  undergo  two 
different  trials,  one  by  the  county,  the  other  by 
the  Ordinary ;  and  eventually  it  may,  and  does 
frequently,  happen  that  the  instrument  takes  effect 
upon  the  one  estate,  and  not  upon  the  other! 
Can  it  be  maintained  that  the  administration  of 
justice  is  not  stultified  by  such  a  state  of  things  ? 

This  law,  so  vitally  affecting  the  dearest  in- 
terests of  the  people,  though  it  has  now  been  in 
operation  nearly  twelve  years,  is  yet  but  partially 
known;  and  there  can  be  no  doubt  that,  before 
this  fatal  ignorance  is  dissipated,  it  will  have 
occasioned  a  vast  amount  of  misery  and  injustice. 
The  statute,  as  far  as  it  regards  the  effect  and  in- 
terpretation of  a  will,  was  a  wholesome  and  ne- 
cessary measure ;  but  all  the  good  it  was  calcu- 
lated to  do  has  been  overbalanced  by  that  un- 
happy clause  which  enacts  that, — 

"No  will  shall  be  valid  unless  it  shall  be  in 
writing,  and  executed  in  the  manner  hereinafter 
mentioned,  that  is  to  say,  it  shall  be  signed  at  the 
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foot,  or  end  thereof,  by  the  testator,  or  some 
other  person  in  his  presence,  and  by  his  direction, 
and  such  signature  shall  be  made  or  acknowledged 
by  the  testator  in  the  presence  of  two  or  more 
witnesses  present  at  the  same  time  ;  and  such 
witnesses  shall  attest  and  shall  subscribe  the  will 
in  the  presence  of  the  testator,  but  no  form  of 
attestation  shall  be  necessary."  §  9. 

Why  should  the  observance  of  these  directions 
be  imperative  ?  A  testamentary  disposition, 
evidenced  by  memoranda  on  the  back  of  a  letter 
or  any  loose  scrap  of  paper,  may  not  be  so  satis- 
factory to  a  formalist  as  a  will  regularly  drawn 
up  and  executed ;  but  if  the  only  question  with 
which  the  law  has  to  deal  in  such  matters  is  as  to 
the  intention  of  the  party,  such  unsophisticated 
emanations  from  a  disposing  mind  are  not  ne- 
cessarily less  convincing  proof  of  intention  than 
an  instrument,  the  production  of  legal  art,  which 
may  have  been  obtained  by  fraud.  At  all  events, 
a  loose  note  is  surely  a  better  expositor  of  the 
wishes  of  the  deceased  than  a  will  made  by  the 
law ;  in  favour  of  which  there  is  no  presumption 
whatever. 
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CHAPTER  III. 

PROCEEDINGS  AFTER  THE  VERDICT. 

The  effect  which  the  pleadings  may  have  upon 
the  verdict  in  rendering  it  a  nullity  has  been 
already  adverted  to  with  reprobation.  But  there 
are  other  modes  of  reversing  or  annulling  the 
decision  of  the  jury,  which,  it  would  seem,  are 
either  unexceptionable,  or  open  only  to  a  qualified 
censure. 

Except  in  those  simple  cases  in  which  the 
judge  is  empowered  to  grant  speedy  execution, 
the  judgment  which  follows  the  verdict  cannot  be 
entered  upon  the  record  until  the  fourth  day  of 
the  term  ensuing  the  trial,  or  in  town  causes  tried 
during  term  until  four  days  after  the  trial.  This 
is  to  afford  a  defeated  party  an  opportunity  of 
applying  to  the  court  in  which  the  action  has  been 
brought,  either  for  a  rehearing  of  the  cause,  or 
entering  the  verdict  contrary  to  the  finding  of  the 
jury,  or  an  arrest  of  judgment  altogether. 

It  Is  manifest,  that  justice  may  sometimes 
require  a  subsequent  calm  examination  of  the 
grounds  upon  which  the  jury  have  arrived  at  a 
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certain  conclusion.  Illegal  evidence  may  have  been 
submitted  to  them ;  the  judge  himself  may  have 
misguided  them  ;  and,  lastly,  they  may  have  dis- 
charged their  duties  hastily  or  perversely.  Ac- 
cordingly, the  party  against  whom  the  verdict  has 
passed,  may  move  for  a  new  trial  for  any  of  the 
above,  and  also  for  a  few  other  reasons ;  and  if, 
upon  hearing  the  ground  of  complaint,  the  court 
think  it  deserving  of  consideration,  they  grant  a 
conditional  rule  which  has  the  effect  of  staying 
proceedings,  and  calling  upon  the  other  side  to 
show  cause  against  the  application.  When  this 
conditional  rule  is  granted,  the  cause,  instead  of 
being  determined,  as  in  the  ordinary  course,  by 
the  summary  process  of  the  sheriff,  is  transferred 
to  the  new-trial  paper,  where  it  probably  remains 
for  a  couple  of  years  before  the  other  side  is  heard. 
Delay  is,  therefore,  the  object  of  many  of  these 
applications  ;  and,  though  the  courts  are  generally 
cautious  in  granting  them,  still  it  is  conceived, 
that  more  circumspection  might  be  employed  in 
dealing  with  them.  The  natural  anxiety  of  the 
court  that  the  suitor  should  be  fully  heard,  if  not 
restrained  within  bounds,  works  injustice  in  its 
excess,  by  the  additional  delay  and  expense  which 
it  imposes  on  the  rightful  claimant.  The  abuse 
of  this  right  of  appeal  to  the  court  in  banc  might 
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also  be  in  part  checked,  by  letting  execution 
follow  the  verdict  immediately,  unless  the  presiding 
judge  should  see  tit  to  order  otherwise,  and  except 
in  cases,  where  leave  to  move  has  been  reserved  at 
the  trial. 

For  the  purpose,  as  well  of  saving  'the  public 
time,  as  of  accelerating  the  course  of  justice,  a 
new  regulation  of  the  practice  of  the  superior 
courts  of  law  with  reference  to  hearing  counsel 
might,  it  is  submitted,  be  advantageously  made. 
According  to  the  practice  which  obtains,  a  party 
may  be  heard  in  banc  by  as  many  counsel  as  he 
is  able  or  willing  to  employ.  There  is,  however, 
one  strange  exception  to  this  rule.  If  the  parties 
come  before  the  court  upon  demurrer,  one  counsel 
only  is  heard  on  each  side ;  but,  if  the  same  point 
is  urged  on  motion  in  arrest  of  judgment,  or  for 
judgment  non  obstante  veredicto,  the  professional 
advocacy  is  unlimited!  Now,  the  general  de- 
murrer is,  in  its  nature,  one  of  the  most  straight- 
forward and  bona  fide  proceedings  in  the  whole 
course  of  law ;  for  it  admits  the  adversary's  case 
as  stated,  in  point  of  fact,  but  disputes  the  right 
of  action  or  defence  arising  thereon,  in  point  of 
law.  If  any  favour  is  to  be  shown,  it  would  seem 
to  be  due  to  this  direct  and  open  course,  in  pre- 
ference  to  that  which  takes   advantage   of  the 
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chapter  of  accidents  attending  the  trial  of  issues 
of  fiict,  and  then  only,  when  that  determines  ad- 
versely, falls  back  upon  the  legal  objection.     Re- 
condite as  the  reason  must  be,  which  deals  with  the 
same  question  in  different  ways,  according  to  the 
form  in  which  it  is  introduced,  still  more  puzzling 
is  the  policy  which  restricts  the  man  who  goes  at 
once  to  the  point,  to  a  limited  hearing,  but  allows 
the  fullest  latitude  of  advocacy  to  the  suitor,  who 
pursues  the  law  through  all  its  mazes  and  chicane, 
and  only  raises  an  issue  of  law,  when  every  other 
chance  has  failed  him.     Probably,  however,  this 
privilege  of  the  tardy,  tricky,  litigant  of  being 
heard  by  a  plurality  of  counsel,  does  not  operate 
so  much  to  his  advantage  as  it  does  to  the  waste 
of  the   public  time,  the   delay  of  more  worthy 
suitors,  and  the  torture  of  judicial  patience.     The 
argument  of  the  single  counsel  on  demurrer  is, 
probably,  fuller  and  better  considered,  than  the 
irregular  suggestions  of  three  or  four  advocates, 
however  able,  who  follow  each  other  in  the  order 
of  their  seniority,  and,  commonly,  without  any 
previous  concert  as  to  the  part  which  each  is  to 
take  in  the  discussion.     I  do  not  refer  to  the 
practice  of  the  Court  of  Error  as  a  proof  that  one 
counsel  on  each  side  suffices  to  assist  the  delibera- 
tions of  the  bench,  because  it  may  well  be  that  a 
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single  counsel  is  competent  to  recapitulate  the 
arguments  which  have  been  used  below.  I  only 
venture  to  ask,  if  no  more  than  two  counsel,  one 
on  each  side,  is  required  to  argue  a  demurrer, 
why  should  half-a-dozen  be  heard  upon  a  motion 
in.  arrest  of  judgment,  a  new  trial,  or  any  other 
matter  ? 
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CHAPTER  IV. 

REFORM. 

Having  thus  far  traced  the  course  of  a  suit  at 
law,  and  pointed  out  the  principal  impediments 
by  which  it  is  beset,  I  propose  to  offer  some 
suggestions  for  bringing  back  the  administration 
of  justice  to  the  standard  of  common  sense. 

An  humble  attempt  has  recently  been  made  in 
this  behalf  by  withdrawing  small  suits  from  the 
deadly  dominion  of  practice  and  pleading,  and 
consigning  them  to  a  summary  and  patriarchal 
dispensation.  Encouraged  by  the  success  which 
has  attended  this  experiment,  it  has  been  proposed 
to  extend  the  jurisdiction  of  this  new  tribunal. 
But  it  does  not  at  all  follow  that  the  simple 
machinery  of  the  new  County  Court  (a  very 
different  thing,  by  the  way,  from  the  ancient  and 
honoured  seat  of  justice  of  the  same  name  com- 
memorated in  the  old  books)  will  be  applicable  to 
the  disposal  of  more  important  causes,  because  it 
has  worked  well  in  smaller  matters.  A  man 
P 
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who  would  rather  forego  a  demand  not  exceeding 
201,  than  bring  an  action  in  Westminster  Hall, 
will  readily  resort  to  a  court  which  offers  him  a 
cheap  and  immediate  remedy.  But  it  may  well 
be  doubted  whether  parties  who  have  a  matter 
of  501.  in  controversy  will  be  content  with  this 
piepoudre  justice.  By  a  return  to  Parliament, 
made  last  session,  of  the  proceedings  of  all  the 
County  Courts  of  England  and  Wales  during 
the  year  1848,  it  appeared  that  259,118  plaints 
were  tried  ;  and  that  the  total  amount  of  moneys 
for  which  judgment  was  obtained  (exclusive  of 
costs)  was  752,543/.,  thus  giving  an  average  of 
less  than  SI.  per  plaint.  Of  these  causes  884 
only,  being  about  1  in  300,  were  tried  with  the 
assistance  of  a  jury.  These  statistics  are  import- 
ant, as  showing  the  character  which  the  habits 
and  exigencies  of  the  people  have  attributed  to 
the  new  courts.  The  use  of  them  seems  to  be  in 
enabling  parties  to  obtain  payment  of  small  debts 
which  are  practically  not  otherwise  recoverable ; 
and  half  their  value  must  consist  in  the  promp- 
titude of  their  proceedings.  A  man's  time  is 
money,  and  it  is  better  to  abandon  a  small  claim 
than  to  expend  either  time  or  money  in  seeking 
to  enforce  it.  The  extension  of  the  County 
Court  jurisdiction  would  operate  greatly  to  the 
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detriment  of  the  minor  suitor,  unless  the  small 
plaints  had  priority  on  the  cause  list ;  and  even 
if  this  rule  were  adopted  and  strictly  observed, 
it  would  not  prevent  the  mischievous  change  in 
the  popular  character  of  the  tribunal  which  must 
ensue;  for  the  small  plaints,  instead  of  being 
considered,  as  at  present,  the  proper  business  of 
the  court,  would  be  dealt  with  as  belonging  to 
an  inferior  class,  and  disposed  of  still  more  hastily 
and  lightly  than  they  are  at  present ;  while  the 
principal  care  and  attention  of  the  judge  would 
be  reserved  for  the  trial  of  those  causes  which 
brought  dignity  and  importance  to  his  jurisdiction. 
But  there  are  other  cogent  reasons  against  any 
material  augmentation  of  the  authority  of  these 
courts.  As  soon  as  they  should  come  to  entertain 
causes  of  some  importance  counsel  would  be 
introduced,  and  the  assistance  of  juries  would  be 
required.  The  evils  which  the  sagacity  of  Lord 
Lyndhurst  predicted  as  likely  to  arise  from  the 
constitution  of  cheap  courts  —  a  degeneracy  both 
in  the  quality  of  the  law  and  of  its  professors  — 
would  come  to  pass,  if  a  material  part  of  the 
superior  jurisdiction  were  transferred  to  these 
minor  dispensaries  of  justice.  The  majority  of 
the  bar,  hopelessly  shut  out  as  they  are  from  the 
great  highway  of  the  profession,  its  emoluments 
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and  dignities,  would  be  content  to  seek  a  mere 
livelihood  in  these  obscure  and  less  frequented 
paths.  Provincial  practice  must  necessarily  de- 
generate from  that  tone  of  morality  and  propriety 
of  bearing  which  the  constant  presence  of  the 
judges  of  the  land  and  the  heads  of  the  profession 
can  alone  maintain;  and  we  are  not  altogether 
wanting  in  experience  to  teach  us  that  a  mean,  un- 
scrupulous advocacy  will  not  be  long  in  dragging 
down  the  court  in  which  it  obtains  to  its  own 
level.  However  much  the  utility  of  the  small 
debts  court  may  be  acknowledged,  assuredly  it 
has  not  conciliated  public  respect  in  the  same 
proportion.  To  those  who  are  of  opinion  that 
confidence  in  the  administration  of  the  law  is 
hardly  second  in  importance  to  its  due  adminis- 
tration in  point  of  fact,  this  may  be  an  argument 
against  a  hasty  addition  of  the  power  of  these 
courts.  The  latter  remark  I  need  hardly  say  is 
not  meant  to  reflect  on  the  newly  appointed 
judges.  They  are,  it  is  well  known,  gentlemen 
whose  talents  and  acquirements  have  only  not 
suflficient  scope  in  the  discharge  of  the  duties 
of  their  offices.  It  is  to  be  hoped  that  these 
offices  may  always  be  filled  by  men  of  a  certain 
position  in  the  profession,  and  experienced  in  its 
more  liberal  practice.     The  familiar  approach  of 
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the  suitor  to  the  judge,  which  the  simple  pro- 
ceedings of  the  court  admit,  is  not  conducive  to 
dignity  ;  and  it  requires  considerable  self-reliance 
and  self-respect  to  maintain  authority  or  even 
decency  amidst  the  rude  clamour  of  litigation 
which  prevails.  These  courts  are  well  fitted  for 
their  present  jurisdiction.  A  cause  not  exceeding 
20Z.  is  by  a  long-established  rule  of  Westminster 
Hall  not  generally  considered  worth  a  second 
trial.  And,  no  doubt,  any  decision  is  better  than 
delay  in  matters  of  small  account ;  but  the  justice 
dispensed  in  these  courts,  though  prompt,  and 
therefore  convenient,  is  wanting  in  the  dignity 
and  deliberation  which  are  indispensable  to  com- 
mand the  deference  and  confidence  of  the  people. 
The  project  (if  it  exists)  of  increasing  the 
jurisdiction  of  the  County  Courts  is  merely  a 
mode  of  lessening  the  pressure  of  an  admitted 
grievance,  and  an  evasion  of  the  real  duty,  that 
of  dealing  with  the  grievance  itself.  If  there 
were  no  artificial  obstacles  to  contend  with,  a 
cause  commenced  in  the  Queen's  Bench,  Common 
Pleas,  or  Exchequer,  might  be  disposed  of  almost 
as  cheaply  and  expeditiously  as  in  the  County 
Court.  The  common  jury  paper  is  usually  cleared 
during  each  session  at  Nisi  Prius  in  London  and 
Middlesex ;  and  a  cause  entered  on  the  commission 
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day  at  the  assizes  is  rarely  made  a  remanet.     It 
is  the  proceedings  which  take  place  previously 
and  subsequently  to  the  trial  which  bring  down 
the  heavy  reproach  of  delay  and  extortion  upon 
the  administration  of  justice.     The  tedious  and 
vexatious  preliminaries  of  form ;  the  adjustment  of 
the  pleadings,  a  matter  of  nicety  and  consideration 
in  most  cases,  and  frequently  giving  rise  to  dis- 
cussions at  a  judge's  chambers,  and  interlocutory 
proceedings  in  banc,  before  the  facts,  however 
simple,  can  be  laid  before  a  jury ;  the  attempts, 
by  means  of  the  same  pleadings,  to  stultify  the 
jury   by   bringing    the    cause    to   a   termination 
contrary  to  their  verdict,  contrary  to  justice,  and 
contrary  to  common  sense ;  —  these  are  the  cry- 
ing evils  to  which  the  responsible  law  reformers 
should  have  the  courage  and  honesty  to  address 
themselves.     What  but  such   a   system   as  this 
could  prevent   the  law  affording   a   speedy"  and 
effectual   remedy  to   a   landlord  seeking  to  get 
possession  of  his  house  after  having  given  the 
tenant  a  legal  notice  to  quit  ?     If  any  layman  is 
curious  to  learn  what  the  art  of  special  pleading  can 
make  of  such  a  case  as  this,  let  him  turn  to  the 
last  volume  of  the  Exchequer  Reports,  and  there 
he  will  find  a  full  report  of  the  judgment  of  seven 
judges  of  the  land  in  the  great  case  of  Jones  v. 
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Chapman.  PlaiutifF  brings  an  action  of  trespass 
quare  clausum  fregit.  Defendant,  ynder  a  plea 
denying  the  plaintiff's  possession  of  the  close, 
proposes  to  prove  that  the  plaintiff  is  his  tenant, 
and  that  he  has  given  him  a  regular  notice  to 
quit.  The  evidence  is  objected  to,  but  the  judge 
receives  it,  whereupon  the  counsel  for  the  plaintiff' 
tenders  him  a  Bill  of  Exceptions,  the  most  solemn 
protest  against  the  improper  reception  of  evidence 
which  can  be  made,  and  which  has  the  effect  of 
referring  the  question,  not  to  the  court  out  of 
which  the  record  issues,  but  immediately  to  the 
Court  of  Error  in  the  Exchequer  Chamber. 
After  the  expiration  of  four  years  from  the  trial 
of  the  cause,  this  question  has  been  decided  by 
a  majority  of  the  judges  in  conformity  with  the 
ruling  of  their  learned  brother,  against  the  opinion 
of  two  of  their  lordships;  so  that,  henceforth, 
when  a  man  has  an  action  of  trespass  brought 
against  him,  he  may,  under  a  plea  denying  the 
plaintiff's  possession  of  the  land,  show  that,  in 
truth,  it  belonged  to  himself,  and  that  the  alleged 
trespass  was  an  assertion  of  his  right  after  having 
given  the  plaintiff  a  regular  notice  to  quit. 

Again,  —  a  young  woman  brings  an  action  of 
breach  of  promise,  and  recovers  damages.  The 
declaration  stated  that  "  in  consideration  that  the 
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plaintiff,  at  the  request  of  the  defendant,  would  go 

to  L for  the  purpose  of  marrying  him,  the 

defendant  promised  the  plaintiif  to  marry  her  in 

a   reasonable  time  after  her  arrival  at  L ." 

It  then  proceeded  to  aver  that  she  went  to  L 


for  the  purpose  aforesaid,  but  that  the  defendant 
refused  to  marry  her.  It  was  objected  at  the 
trial  that  the  true  consideration  for  the  defendant's 
promise  was  the  plaintiff's  promise  to  marry  him, 
and  that  the  declaration  was  defective  in  not  so 
alleging  it.  The  learned  judge  amended  the 
declaration  under  the  3  &  4  Wm.  4.  c.  42.  s.  23., 
in  compliance  with  this  suggestion.  But  the 
defendant's  counsel  contended  that  an  act  which 
was  intended  only  to  remedy  discrepancies  between 
the  allegation  and  the  proof  in  matters  "not 
material  to  the  merits  of  the  case,  and  by  the 
misstatement  of  which  the  opposite  party  could 
not  have  been  prejudiced,"  was  inapplicable  to 
such  a  case  as  this.  The  Court  of  Common 
Pleas,  however,  to  whose  decision  the  weighty 
matter  was  in  due  course  referred,  came  to  the 
conclusion  that  it  was  competent  to  the  judge  at 
Nisi  Prius  to  make  the  amendment ;  and  that 
the  declaration  did  not  require  it.  "  At  the 
trial,"  said  Mr.  Justice  Maule,  in  delivering  his 
part  of  the  judgment,  "  it  was  suggested,  on  behalf 
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of  the  defendant,  that  the  real  consideration  for 
the  defendant's  promise  to  marry  the  plaintiff  was 
a  promise  on  her  part  to  marry  him,  and  conse- 
quently that  there  was  a  variance.  The  difference, 
hoicever,  is  one  that  none  but  a  special  pleader 
could  appreciate.  To  an  ordinary  apprehension, 
the  two  are  perfectly  equivalent."  Harvey  v. 
Johnston,  6  Common  Bench  Reports.  But  while 
this  quibble  was  undergoing  discussion  the  plaintiff 
was  kept  out  of  her  money  for  a  twelvemonth, 
besides  incurring  extra  costs.  If  it  were  necessary 
to  multiply  instances  of  this  sort,  any  volume  of 
the  Reports  would  furnish  abundance  of  them. 

Before  the  new  rules  of  pleading,  while  the 
plaintiff  was  tied  down  to  the  most  extreme 
particularity  of  averment  and  a  corresponding 
punctuality  of  proof,  the  defendant,  by  the  almost 
unrestricted  use  of  the  general  issue,  was  allowed 
to  plead  at  large.  He  was  at  once  relieved  from 
the  perils  of  variance,  and  from  the  disadvan- 
tageous necessity  of  disclosing  the  defence  upon 
which  he  meant  to  rely.  To  this  absurd  and 
unfair  anomaly  the  attention  of  the  Common 
Law  Commissioners  was  specially  directed;  and 
in  dealing  with  it,  there  was  only  one  alterna- 
tive before  them  —  either  to  recommend  the 
abolition   of  special   pleading   altogether,    or   to 
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carry  out  its  principles  by  subjecting  plaintiff 
and  defendant  equally  to  its  rigour ;  they  chose 
the  latter  course,  and  in  doing  so  assigned  to  this 
system,  as  they  were  bound  to  do,  the  superiority 
over  every  other  mode  of  reducing  the  contentions 
of  parties  into  a  shape  the  most  convenient  for 
adjustment  by  a  court  of  law. 

The  Report  admits  that  the  system  "  still  ex- 
hibits too  much  of  the  same  qualities  by  which  it 
was  formerly  characterised,  namely,  prolixity, 
tautology,  excessive  subtlety,  and  overstrained  ob- 
servance of  form,"  but  that  "  its  recommendations 
cannot  fail  to  be  recognised  as  of  far  superior 
weight."  It  developes  "  the  precise  point  in  con- 
troversy between  the  parties,"  apprises  them  "  of 
the  exact  nature  of  the  question  to  be  decided  by 
the  jury,  by  which  they  are  enabled  to  prepare  their 
proofs  with  proportionate  precision."  In  a  sub- 
sequent period  it  is  acknowledged  with  a  candid 
equanimity  to  be  "  difficult  to  set  forth  the  matter 
of  defence  or  reply  (and  semble  also  of  statement) 
in  a  form  which  shall  be  at  once  sufficient  in 
point  of  law  and  accurate  in  point  of  fact ;  and 
the  occasional  consequence  of  this  difficulty  is  the 
defeat  of  the  party  upon  formal  defects  not  con- 
nected with  the  justice  of  the  cause."  Not  a 
word  is  mentioned  here  of  the  humble  auxiliary 
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that  does  the  main  of  the  work — the  Bill  of 
Particulars,  although  in  the  largest  class  of  actions, 
a  rule  of  court  renders  it  indispensable  to  annex 
such  bill  to  the  declaration.  By  act  of  parlia- 
ment it  is  made  imperative  in  all  actions  for 
infringement  of  patent ;  and  we  are  told  by- 
Mr.  Archbold,  in  his  book  of  Practice,  that  "  it 
may  be  laid  down  as  a  general  rule,  that  in  all 
actions  in  which  the  plaintiff  does  not  specify  in 
his  declaration  the  particulars  of  the  cause  of  ac- 
tion, a  judge  upon  a  summons  taken  out  for  that 
purpose  will  make  an  order  upon  him  to  give  the 
defendant  the  particulars  in  writing,  and  that  all 
proceedings  be  stayed  in  the  meantime."  And  as 
the  cases  are  very  rare  in  which  the  declaration 
quits  the  oracular  style  and  condescends  on  facts, 
the  particular  is  employed  in  the  great  majority 
of  actions  of  every  form.  Accordingly,  the  de- 
fendant looks  to  the  particular  for  information  as 
to  the  plaintiff's  claim,  and  to  the  declaration  for 
aid  in  embarrassing  or  defeating  it. 

The  peculiar  efficacy  of  special  pleading  in 
"  developing  the  precise  point  in  controversy, " 
is  illustrated  by  a  heap  of  cases  to  which  each  of 
the  new  rules  has  given  birth,  and  in  which  the 
doubt  has  been  what  issue  is  raised  by  some  of 
the  simplest  forms  of  traverse.     We  have  seen 
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that  the  difference  between  two  of  the  supreme 
courts  of  common  law,  as  to  the  meaning  of  a 
plea  denying  the  plaintiff's  possession  in  an  ac- 
tion of  trespass  quare  clausum  f  regit  has  only  just 
been  settled  by  the  decision  of  the  majority  of 
the  judges  of  the  Exchequer  Chamber.  This  is 
n<^t  the  only  instance  in  which  the  interpretation 
of  the  new  rules  has  occasioned  divisions  in  West- 
minster Hall.  Among  the  profession,  the  doubt 
and  distraction  to  which  they  have  given  rise  is 
incalculable.  For  a  long  time  after  the  promul- 
gation of  the  new  rules,  the  best  pleaders,  finding 
it  hazardous  to  rely  in  practice  on  the  definitions 
and  examples  furnished  by  the  judges,  would 
scarcely  ever  use  the  general  issue,  but  preferred 
risking  the  violation  of  a  maxim  of  the  art  against 
an  argumentative  traverse,  by  expanding  the  matter 
of  defence  on  the  record,  with  the  view  of  soliciting 
the  guidance  of  the  court  through  the  medium 
of  a  special  demurrer ;  and,  notwithstanding  the 
copious  exposition  which  the  canons  of  1834 
have  by  these  means  received,  the  general  issue 
is  seldom  resorted  to  even  now,  except  in  an 
adjudged  case.  The  case  of  Owen  v.  Challis,  5 
Dowling  §•  Lowndes,  802.,  may  be  cited  as  one  of 
the  numerous  instances  in  which  the  pleader  has 
at  this  day  thought  it  better  to  incur  the  expense 
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and  delay  of  a  special  demurrer  than  venture  to 
include  a  new  combination  of  circumstances  in 
the  compendious  form  of  traverse. 

The  abolition  of  the  special  demurrer  would 
have  obviated  all  this  difficulty  and  confusion, 
enabled  litigants  to  get  over  this  stage  of  the 
cause  without  unnecessary  delay  or  expense,  and 
rendered  a  great  amount  of  public  time,  which 
has  been  wasted  on  these  unworthy  discussions, 
available  to  the  dispatch  of  real  business.  It  is 
trifling  with  common  sense  to  pretend  that  it  can 
make  any  diiference  whether  a  defendant  pleads 
the  general  Issue  in  terms,  or  sets  out  facts  which 
may  constitute  that  defence  in  the  dialectics  of 
special  pleading.  It  would  only  have  been  when 
a  real  doubt  existed  whether  he  could  prove  his 
case  under  the  common  bar  of  not  guilty  or  non 
assumpsit,  that  the  practitioner  would  elect  to 
disclose  It  prematurely  on  the  record.  All  the 
evils  resulting  from  the  loose  application  of  the 
general  Issue  which  had  obtained,  might  thus 
have  been  removed,  without  opening  up  a  new 
source  of  vexation  and  cavil.  But  the  concession 
of  the  special  demurrer.  In  consideration  of  the 
wide  domain  usurped  by  the  general  issue  being 
restored  to  the  province  of  special  pleading,  would 
have  been  a  compromise  affecting  too  deeply  the 
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integrity  of  their  favourite  science  to  be  sanctioned 
by  lawyers,  the  foundation  of  whose  eminence 
was  laid  in  that  school  of  technicality.  The 
reform  effected  by  the  Common  Law  Commission 
has  rendered  pleading  more  potent  than  ever. 
The  excision  of  redundant  counts  and  pleas  has 
enforced  the  most  rigid  adherence  to  rules,  since 
the  practitioner  can  no  longer  solve  his  doubts 
as  to  the  correct  mode  of  statement  by  setting 
out  his  case  in  a  variety  of  forms.  Consequently, 
however  much  the  new  rules  may  have  reduced 
the  list  of  causes  introduced  into  the  new  trial 
paper,  on  the  ground  of  surprise  or  variance, 
this  saving  has  been  more  than  compensated  by 
the  great  increase  of  questions  of  pleading  which 
have  arisen  in  every  shape;  the  proportion  of 
cases  in  which  the  rights  of  parties  have  been 
concluded  on  technical  grounds  having  vastly 
increased  since  this  reform  has  been  in  operation. 

But  the  Report  extols  the  analytical  property 
of  special  pleading,  by  which  it  separates  matter 
of  fact  from  matter  of  law,  and  refers  each  to  its 
appropriate  mode  of  decision  ;  the  one  determining 
in  an  issue  to  be  tried  by  the  country ;  the  other 
resolving  itself  into  a  demurrer  for  the  judgment 
of  the  court. 

"  Special  pleading,  considered  in  its  principle. 
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is  a  valuable  forensic  invention,  peculiar  to  the 
common  law  of  England,  by  the  effect  of  which 
the  precise  point  in  controversy  between  the 
parties  is  developed,  and  presented  in  a  shape  fit 
for  decision.  If  that  point  is  found  to  consist 
of  matter  of  fact,  the  parties  are  thus  apprised 
of  the  exact  nature  of  the  question  to  be  decided 
by  the  jury,  and  are  enabled  to  prepare  their 
proofs  with  proportionate  precision.  If,  on  the 
other  hand,  it  turns  out  to  be  matter  of  law,  they 
have  the  means  of  immediately  obtaining  the 
decision  of  the  cause,  without  the  expense  and 
trouble  of  a  trial,  by  demurrer,  —  that  is,  by 
referring  the  legal  question  so  evolved,  to  the 
determination  of  the  judges."  Second  Report  of 
the  Common  Law  Commissioners. 

A.ny  person  with  no  other  information  on  the 
subject  than  this  paragraph  supplies  would  read 
it  as  importing  that  special  pleading,  by  an 
inevitable  law  of  its  constitution,  reduced  every 
case  to  the  one  or  the  other  predicament,  that 
of  fact  or  of  law.  It  is  true,  that  if  the  precision 
of  statement  required  in  a  pleading  had  been 
turned  to  good  account,  it  might  and  ought  to 
have  had  this  effect ;  but  without  such  regulation, 
it  does  not  necessarily  produce  any  such  desirable 
result.     If  the  matter  contained  in  the  count  or 
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plea  does  not  appear  sufficient  to  sustain  the 
action  or  defence,  the  adversary  may^  if  he  thinks 
fit,  at  once  raise  the  question  of  law  by  resorting 
to  the  plain  and  intelligible  form  of  general 
demurrer. 

"  The  plaintiff  [or  defendant]  says  that  the 
declaration  [or  plea]  is  not  sufficient  in  law." 

This  proceeding,  as  it  involves  an  admission  of 
the  facts  pleaded,  dispenses  with  the  necessity  of 
a  trial  at  Nisi  Prius,  and  incurs  only  the  cost 
of  the  argument  in  Banc.  But  we  have  already 
shown,  in  a  former  chapter,  that  this  fair  and 
straightforward  course  is  not  imperative  under 
such  circumstances.  The  alternative  is  not,  as  it 
should  be,  and  as  a  layman  would  infer  from  the 
language  of  the  Report  that  it  was,  imperative 
upon  the  party  to  elect  whether  he  will  be  tried 
by  the  county  or  by  the  court.  He  may  have 
no  answer  to  the  facts  alleged  on  the  other  side ; 
but  he  may  think  it  worth  while  to  take  the 
chance  of  the  chapter  of  accidents,  and  of  the 
"  tumult  of  a  trial  at  Nisi  Prius ;"  peradventure 
the  adversary  may  break  down  in  his  proofs. 
Should  this  hope  fail,  his  position  is  only  shifted ; 
a  motion  in  arrest  of  judgment,  or  non  obstante 
veredicto,  as  the  case  may  be,  is  just  as  available 
as  a  demurrer. 
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But  suppose,  it  may  be  asked,  the  record 
discloses  a  story  which,  according  to  any  intend- 
ment, cannot  be  brought  within  the  province  of 
a  court  of  law  —  for  example,  if  it  professes  to 
set  out  a  libel  which  in  point  of  law  is  no  libel  — 
is  the  defendant  to  be  bound  by  the  verdict  and 
mulcted  in  the  damages  ?  The  omission  to  take 
advantage  of  the  defect  at  the  proper  stage  need 
not  reduce  the  matter  to  this  absurdity.  Each 
party  is  here  in  the  wrong.  The  plaintiff  deserves 
to  qwSqy  pro  f also  clamore  suo  ;  the  defendant  for 
his  craft  and  cowardice.  Therefore,  the  former 
should  pay  the  costs  of  trying  the  immaterial 
issue  which  he  has  tendered,  and  the  defendant 
should  pay  for  setting  aside  the  verdict  which  he 
might  have  prevented  by  taking  the  proper  step 
at  the  proper  time.  In  the  great  majority  of 
cases,  however,  in  which  the  suit  terminates  in  a 
result  contradictory  of  the  verdict,  it  has  been 
owing,  not  to  a  manifest  failure  of  a  cause  of 
action  or  of  defence,  but  to  the  omission  of  some 
particular  necessary  to  constitute  a  complete 
statement  of  such  cause.  In  all  these  cases,  the 
extreme  probability  is  that  the  fact  so  omitted 
was  proved  at  the  trial.  Would  it  not,  therefore, 
be  a  conclusion  more  consistent  with  "  the  very 
right  of  the  cause"  to  amend  the  record  by  the 
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judge's  notes,  than  to  reverse  the  verdict  ?  Had 
the  Commissioners  recommended  this  course,  jus- 
tice and  common  sense  would  have  been  vindicated, 
and  the  demurrer  might,  indeed,  have  become  an 
efficient  engine  in  the  administration  of  the  law. 

The  eulogists  of  special  pleading,  captivated 
with  the  idea  of  arriving  at  a  point,  and  of  the 
precision  with  which  the  route  is  planned,  are 
regardless  of  the  length,  the  difficulties,  and 
dangers  of  the  road.  That  the  legal  wayfarer 
should  be  lost  by  making  a  false  step,  or  at  least 
be  obliged  to  retrace  the  wearisome  and  ex- 
pensive process ;  that,  bewildered  by  the  intricacy 
of  the  way,  he  should  often  miss  the  point  at 
which  he  would  stop,  and  stop  at  another  where 
he  has  no  business;  —  these  are  considerations  of 
little  moment  to  the  formalist. 

The  question  then  arises,  first,  whether  this 
ingenious  machinery,  with  all  the  objections  that 
can  be  urged  against  it,  is  well  calculated  to 
effect  that  object,  which  is  the  aim  of  every  code, 
namely,  the  reduction  of  a  cause  into  a  form  the 
most  convenient  for  the  administration  of  justice. 
If  not,  can  it  be  taken  away  without  deranging 
the  whole  system  of  our  common  law  juris- 
prudence ? 

There  are  certain  terms  essential   to  the  in- 
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stitution  of  a  lawsuit.  The  court  requires  a 
positive  statement  of  a  matter  in  difference  within 
its  jurisdiction.  The  parties  to  the  suit  are 
entitled  respectively  to  intelligible  information  as 
to  the  ground  of  action  and  defence.  But  what 
degree  of  particularity  is  necessary  to  constitute 
such  positive  statement  and  intelligible  inform- 
ation ? 

In  the  Court  of  Common  Pleas.  John  Styles, 
by  William  Smith,  his  attorney,  complains  that 
Thomas  Jones,  on  or  about  the  first  day  of  May, 
1848,  committed  an  assault  and  battery  upon  the 
person  of  the  plaintiff  in  the  parish  of  Frimley, 
in  the  county  of  Surrey. 

A  special  pleader  would  say  that  this  statement 
was  unintelligible,  and  would  be  prompt  with  his 
special  demurrer.  To  common  sense,  however, 
the  statement  is  plain  enough.  It  comprises  the 
style  of  the  court ;  the  names  of  the  parties ;  the 
complaint  and  its  nature;  the  time  and  place. 
Prima  facie,  this  is  sufficient.  But  there  may  be 
a  latent  ambiguity.  It  will  be  observed,  that  the 
time  is  not  fixed.  Nor  would  such  precision  be 
practicable ;  for  a  witness  may  well  recollect  the 
fact,  but  not  the  day  on  which  it  occurred ;  and 
it  would  be  trifling,  indeed,  to  turn  a  plaintiff 
round,  because  he  laid  an  assault  on  Monday,  and 
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proved  one  on  Tuesday.  Even  special  pleading, 
while  it  requires  the  utmost  particularity  in 
stating  all  the  facts  (and  frequently,  as  in  the 
case  supposed,  more  than  the  facts)  necessary  to 
make  out  the  charge,  dispenses  with  accuracy  as 
to  time  except  in  those  cases  in  which  time  is  the 
gist  of  the  charge.  The  following  observations, 
therefore,  of  Serjeant  Stephen,  though  made  with 
reference  to  a  declaration,  will  explain  the  diffi- 
culty which  may  arise  in  the  case  supposed. 
"  A  case  may  occur  in  which  the  plaintiff  has 
been  twice  assaulted  by  the  defendant ;  and  one  of 
these  assaults  may  have  been  justifiable,  being 
committed  in  self-defence, —  while  the  other  may 
have  been  committed  without  legal  excuse.  Sup- 
posing the  plaintiff  to  bring  his  action  for  the 
latter,  it  will  be  found  that  the  statement  is  so 
general,  as  not  to  indicate  to  which  of  the  two 
assaults  the  plaintiff  means  to  refer.  The  de- 
fendant may,  therefore,  suppose,  or  affect  to  sup- 
pose, that  the  first  is  the  assault  intended,  and 
will  plead  son  assault  demesne  [in  plain  English, 
*  you  struck  first.']  This  plea,  the  plaintiff 
cannot  safely  traverse ;  because,  as  an  assault  was, 
in  fact,  committed  by  the  defendant,  under  the 
circumstances  of  excuse  here  alleged,  the  defendant 
would  have  a  right,  under  the  issue  joined  upon 
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such  traverse,  to  prove  those  circumstanceSj  and 
to  presume,  that  such  assault,  and  no  other,  is 
the  cause  of  action.  And  it  is  evidently  reason- 
able that  he  should  have  this  right;  for  if  the 
plaintiff  were,  at  the  trial  of  the  issue,  to  be  allowed 
to  set  up  a  different  assault,  the  defendant  might 
suffer  by  a  mistake  into  which  he  had  been  led 
by  the  generality  of  the  plaintiff's  declaration. 
The  plaintiff,  therefore,  in  the  case  supposed,  not 
being  able  safely  to  traverse,  and  having  no  ground 
either  for  demurrer,  or  for  pleading  in  confession 
and  avoidance,  has  no  course  but  by  a  new 
pleading  to  correct  the  mistake  occasioned  by 
the  generality  of  the  declaration,  and  to  declare 
that  he  brought  his  action,  not  for  the  Jirst,  but 
for  the  second  assaidt ;  and  this  is  called  a  new 
assignment."  The  learned  writer  then  proceeds 
to  give  the  form  of  this  supplementary  or  sub" 
stituted  declaration. 

In  the  plain  and  simple  form  of  complaint 
above  suggested,  the  averments  indispensable  in 
a  declaration  that  the  offence  was  committed 
"  with  force  and  arms/'  and  "  against  the  peace 
of  our  lady  the  queen,"  are  omitted,  because  they 
are  included  in  the  term  "  battery,"  which  is  a 
term  of  art.  Neither  does  it  retain  the  common 
form  of  charging  the  defendant  with  "beating, 
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wounding,  and  ill  treating  the  plaintiff,  so  that 
his  life  was  despaired  of;  and  doing  him  other 
wrongs," — because  all  this  is  merely  matter  of 
aggravation.  It  is  enough  that  the  defendant 
committed  the  assault ;  the  circumstances  under 
which  the  insult  or  injury  was  inflicted  resolve 
themselves  into  the  question  of  damages ;  and  if, 
in  point  of  fact,  the  time  and  place  are  not 
sufficiently  indicated,  instead  of  going  through 
the  tedious  and  expensive  process  of  beginning 
the  pleadings  de  novo,  the  defendant  should  make 
application  to  a  judge  at  chambers  in  the  ordinary 
mode  for  better  particulars ;  and  if  he  could  satisfy 
the  judge  that  he  really  wanted  more  information 
to  enable  him  to  meet  the  charge,  he  would 
obtain  a  summary  order  for  that  purpose. 

Jones  sues  Sawkins  for  a  debt  on  account  of 
board  and  lodging.  The  defence  is  that  the 
plaintiff  took  certain  goods  and  chattels  in  satis- 
faction and  discharge  of  the  debt.  It  is  worth 
while  to  trace  (I  will  not  again  tax  the  reader's 
patience  in  a  similar  manner)  the  process  which 
is  applied  to  the  evolution  of  this  complicated 
issue,  and  how  it  fails  in  producing  the  desired 
effect. 

The  declaration  is  in  debt  for  the  use  and  occu- 
pation of  certain  rooms   and   apartments  of  the 
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plaintiff  by  the  defendant,  and  for  meat,  drink, 
and  other  necessaries  by  the  plaintiff  provided  for 
the  defendant ;  with  counts  for  money  paid,  and 
for  money  found  due  upon  an  account  stated. 
The  defendant  pleaded,  first,  the  general  issue  — 
never  indebted.  But  her  real  and  only  answer 
to  the  action  is  split  into  three.  Firstly,  she 
pleads  that  the  plaintiff  distrained  upon  her 
goods,  but  that,  instead  of  completing  the  distress 
by  sale,  he  made  use  of  the  goods ;  and  it  was 
afterwards  agreed  that  he  should  appropriate 
them  in  satisfaction  of  his  claim.  The  second 
plea  gives  a  different  colour  to  the  transaction, 
by  representing  that  the  plaintiff  wrongfully 
seized  her  goods ;  and  that  it  was  afterwards 
agreed  that  all  disputes  as  to  the  defendant's 
right  of  action  in  respect  of  such  unlawful 
seizure,  and  as  to  the  plaintiff's  claims  upon  the 
said  goods,  should  be  settled  by  his  keeping  them. 
The  third  plea  was  substantially  the  same  as  its 
predecessor,  with  the  addition  of  the  fact,  that 
when  the  goods  were  seized,  the  defendant  was 
indebted  to  the  plaintiff  for  board  and  lodging. 
To  the  first  plea  the  plaintiff  replied,  that  he  did 
not  seize,  take,  or  detain,  as  a  distress  for  the 
rent  in  the  said  plea  mentioned,  any  goods  of  the 
defendant  of  sufficient  value  to  satisfy  the  said 
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rent,  and  the  costs  and  charges  of  the  distress, 
sale,  and  appraisement,  or  out  of  which  the  plain- 
tiff might  have  satisfied  the  said  rent,  costs,  and 
charges,  as  stated  by  the  defendant.  To  the  next 
plea  he  replies,  that  he  did  not  seize,  take,  or 
detain  any  goods  or  chattels  of  the  defendant,  of 
value  sufficient  for  a  full  satisfaction  and  dis- 
charge of  the  said  causes  of  action  in  the  de- 
claration mentioned.  And,  lastly,  he  denies  that 
he  seized  or  detained  any  goods  or  chattels  of  the 
defendant,  of  the  value  mentioned.  To  these 
replications  the  defendant  demurred  specially  on 
the  grounds,  among  others,  that  they  traversed  an 
immaterial  allegation,  leaving  unanswered  the  real 
defence,  viz.,  the  receipt  and  acceptance  of  the 
goods  in  satisfaction ;  and  that  the  traverse  was 
too  large.  The  learned  counsel  for  the  plaintiff 
admitted  that  the  replications  were  indefensible, 
and  the  court,  being  of  the  same  opinion,  gave 
judgment  for  the  defendant.  Jones  v.  Sawkins, 
5  Common  Bench  Reports,  p.  140. 

It  is  manifest  that  the  plaintiff  meant  to  deny 
the  whole  story  of  the  defendant,  and  to  common 
intelligence  he  has  so  done.  The  defendant 
throughout  says,  that  the  plaintiff  had  goods  to 
the  value  of  his  claim.  This  the  plaintiff  denies. 
But  the  court  arbitrarily  reduces  this  compound 
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averment  to  a  simple  proposition.  They  say 
that  the  only  issue  tendered  by  the  pleas  is, 
"whether  the  plaintiff  had  and  accepted  any  goods 
in  any  manner  in  satisfaction  of  his  demand. 
The  long  story  told  with  variations  about  the 
goods  being  seized  as  a  distress,  and  being  con- 
verted wrongfully,  and  being  of  adequate  value, 
is,  in  the  jargon  of  pleading,  mere  inducement, 
having  nothing  to  do  with  the  point  in  contro- 
versy. But  upon  what  principle  of  logic  or 
justice  is  the  question  of  value  excluded  from  this 
issue?  If  the  averment  had  been,  that  the 
plaintiff  had  taken  certain  goods  in  satisfaction 
of  his  claim,  the  inquiry,  no  doubt,  would  simply 
have  been,  did  he  do  so  or  not?  the  adequacy  of 
the  consideration  not  being  referred.  But  when 
the  defendant  chooses  to  say,  that  the  plaintiff 
has  accepted  sufficient  goods  in  satisfaction,  why 
should  the  latter  be  put  out  of  court  for  accepting 
the  issue  tendered  by  his  opponent ;  and  which 
probably  involved  the  real  question  between  the 
parties?  The  pleader's  answer  would  be,  that  if 
the  plaintiff  meant  to  say  that  he  was  taken  in, 
he  should  not  have  brought  an  action  of  debt,  but 
a  special  action  on  the  case,  setting  forth  the 
false  and  fraudulent  warranty  of  the  defendant 
with  respect  to  the  value  of  the  goods,  whereby 
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he  had  been  induced  to  take  them  in  discharge  of 
his  claim.  This  is  a  specimen  of  the  way  in 
which  suitors  are  turned  round,  and  the  simplest 
questions  of  fact  confounded,  or  transmuted  into 
questions   of    law   by   the   operation    of  special 


ms" 


plead 

Are  we  to  be  told  that  the  matter  in  difference 
between  Jones  and  Sawkins  could  not  be  settled 
without  such  agency  ?  Jones  says  his  claim  is  for 
board  and  lodging.  So  far  all  is  plain  enough. 
Sawkins's  answer  to  the  action  is,  that  he  has 
given  up  certain  property  to  the  plaintiff,  but 
whether  the  understanding  was,  that  the  pro- 
perty should  be  of  adequate  value,  or  that  the 
plaintiflf  was  to  take  it  for  better  or  worse,  may 
be  doubtful  upon  the  evidence.  Why  should  he 
not  be  permitted  to  state  this  defence  in  the  al- 
ternative, and  so  go  down  to  trial  ?  If  a  volume 
of  Manning  ^  Granger,  or  of  Meeson  ^  Welsby, 
shall  be  handed  down  to  the  New-Zealander,  who 
is  to  view  the  ruins  of  St.  Paul's  from  a  broken 
arch  of  London  Bridge,  he  will  marvel  at  the 
solemn  trifling  of  the  great  departed  nation,  as 
much  as  at  its  heresy  and  magnificence. 

The  particular  of  demand,  which  is  the  real 
statement  of  the  cause  of  action  in  all  cases  in 
which  it  is  admitted,  furnishes  a  practical  proof 
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that  there  would  be  no  difficulty  in  substituting 
plain  words  for  that  mysterious  jargon  which 
goes  far  to  verify  the  witty  proverb,  that  lan- 
guage was  given  to  men  to  conceal  their  meaning. 
That  common  sense  will  work  in  the  adminis- 
tration of  the  law,  the  following  case  is  an  ex- 
ample. Plaintiffs,  spirit  merchants,  inadvertently 
delivered  a  bill  of  particulars  for  goods  sold  to  the 
defendant  in  their  trade  as  bretoers ;  a  verdict 
having  been  given  for  the  plaintiffs  on  proof  of 
delivery  of  spirits,  defendant  obtained  a  rule  nisi 
for  a  nonsuit  on  the  ground  that  he  had  been  sur- 
prised by  the  variance  between  the  particular  and 
the  proof:  it  appearing,  however,  that  he  had 
neither  been  surprised  nor  misled,  the  court  dis- 
charged the  rule.  Tindal  C.  J.  "  The  plaintifTs 
attorney  has  been  guilty  of  great  negligence  ;  but 
the  question  is,  whether  the  defendant  has  been 
taken  by  surprise.  *  *  *  We  should  be  carrying 
the  principle  of  rigour  with  respect  to  particulars 
too  far,  and  convert  them  into  a  trap  for  plaintiffs, 
if  we  were  to  hold  that  every  slight  variance, 
whether  it  misled  the  defendant  or  not,  is  to  de- 
feat the  plaintiff's  action."  Alderson  J.  "The 
material  question  in  all  these  cases  is,  whether 
there  is  anything  in  the  bill  of  particulars  calcu- 
lated to  mislead  the  defendant ;  if  not,  it  is  the 
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duty  of  the  court  to  see  that  a  party  is  not  en- 
trapped by  a  slight  variance  which  could  not 
mislead  the  defendant.  In  Davies  v.  Edwards, 
3  Maule  Sf  Selwyn,  380.,  the  particular  of  demand 
was  rent  of  land  at  Chepstow ;  the  defendant 
objected,  that  the  land  was  in  another  parish, 
and  Lord  EUenborough  said  '  if  the  defendant 
could  have  shown  not  only  that  he  might  have 
been,  but  that  he  was  actually  surprised,  there 
would  have  been  some  foundation  for  the  argu- 
ment.  But  here  no  deception  whatever  was 
practised,  nor  the  defendant  misled.'  "  Lambeth 
V.  Roff,  8  Bingham,  41 L 

On  this  principle  I  would  state  every  ground 
of  action,  and  of  defence,  leaving  it  to  either  party 
to  apply,  as  at  present,  to  a  judge  at  chambers 
for  better  particulars,  when  those  furnished  were 
not  considered  sufficiently  explicit.  It  should  be 
no  ground  of  objection  to  the  particular,  that  it 
omitted  to  allege  a  fact  necessary  to  be  proved,  in 
order  to  sustain  the  claim  or  defence.  When  a 
question  arose  at  nisi  prius,  whether  the  state- 
ment was  sufficient  to  entitle  the  party  to  give 
certain  evidence,  I  would  take  the  opinion  of  the 
jury  upon  the  point.  At  present  the  issue  as  set 
out  on  the  record  is  unintelligible  to  the  men 
who  are  sworn  to  try  it.     What  they  do  try,  is 
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the  translation  of  the  document  into  plain  fact, 
as  they  receive  it  from  the  lips  of  the  presiding 
judge,  who,  of  course,  is  alone  competent  to 
decide  questions  arising  upon  an  instrument 
which  it  is  for  him  to  interpret.  But  if  the  jury- 
are  permitted  to  judge  for  themselves  what  the 
party  means  by  the  statement  of  his  case,  I  see 
no  reason  why  they  should  not  form  their  own 
opinion  whether  the  proof  tendered — assuming, 
of  course,  that  it  is  in  accordance  with  the  estab- 
lished principles  and  rules  of  evidence — is  relevant 
to  the  issue.  The  same  observation  applies  to 
variances  between  the  statement  and  the  proof. 
It  is  surely  within  the  province  of  the  jury  to 
decide,  whether  the  case  proved  is  essentially 
different  from  the  case  stated,  or  whether  the 
discrepancy  is  such  as  to  have  misled  and  pre- 
judiced the  opposite  party.  I  put  the  decision 
of  this  point  upon  the  same  footing  with  other 
questions  of  fact  which  are  disposed  of  by  a  jury, 
namely,  on  prohahility,  and  not  of  possibility. 
Nor  should  it  be  competent  to  the  court  to  en- 
tertain an  application  for  a  new  trial  on  the 
ground  of  surprise,  unless  such  ground  was  spe- 
cifically stated,  and  it  was  in  addition  positively 
sworn,  that  the  party  had  been,  in  fact,  misled 
and  prejudiced. 
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Technicality  being  rigidly  excluded  from  the 
construction  of  the  writing  by  which  the  party 
to  a  suit  informs  his  adversary  of  his  ground  of 
action  or  defence,  the  form  of  writing  employed 
ceases  to  become  a  matter  of  primary  importance, 
although  it  is  convenient  that  some  settled  form 
should  be  employed. 

I  propose,  therefore,  to  supersede  the  writ  of 
summons  by  a  simple  notice  of  action,  which  may 
be  either  accompanied  or  succeeded  by  the  par- 
ticular. And  I  know  not  any  olijection  to  state- 
ments framed  in  manner  following :  — 

Mr.  A.  B.,  take  notice,  that  by  direction  of 
Mr.  C.  D.  of  the  Strand,  in  the  city  of  West- 
minster, and  as  his  attorney,  I  have  commenced 
an  action  against  you  in  the  court  of  Queen's 
Bench ;  and  that  the  ground  of  such  action  is, 
that  you  are  indebted  to  the  said  Mr.  C.  D.  for 
goods  sold,  and  for  work  and  labour,  as  by  bill  of 
particulars  hereunto  annexed. 

And  I  shall  seek  to  recover  £  ,  being  the 
full  amount  of  the  said  bill,  together  with  interest 
on  the  same,  from  this  day  of  ,  until  the 

debt  and  costs  are  paid. 

Yours,  &c.,  E.  F.,  Plaintiffs  Attorney. 
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To  this  the  defendant  answers,  — 

Mr.  E.  F.,  take  notice,  that  by  direction  of 
Mr.  A.  B.,  and,  as  his  attorney,   I  shall  defend 
the  action  which  you  have  brought  against  the 
said  Mr.  A.  B.,  according  to  your  notice  of  the 
of  ,  upon  the  following  grounds  or 

some  of  them. 

1.  That  the  goods  were  sold  on  a  credit  which 
has  not  yet  expired. 

2.  That  the  goods  were  not  sold  to  the  said 
defendant,  but  to  one  J.  S.,  and  that  defendant 
agreed  to  pay  for  them  only  in  his  default,  and 
that  no  suflEicient  eiFort  has  been  made  by  the 
plaintiff  to  recover  the  money  from  J.  S. 

And,  lastly,  the  defendant  brings  into  court  the 
sum  of  £  ,  to  be  paid  to  the  plaintiff,  as  and  for 
the  full  value  of  the  work  and  labour  performed 
in  that  behalf. 

The  plaintiff,  in  reply,  denies  the  several  alle- 
gations of  the  defendant,  with  respect  to  the 
goods,  and  refuses  to  receive  the  sum  of  £ 
paid  into  court,  as  and  for  the  full  value  of  his 
work  and  labour,  but  insists  on  his  claim  as  made 
by  the  bill  of  particulars. 

The  issues  of  fact  deduced  by  these  means,  are, 
it  is  conceived,  sufficiently  intelligible ;  nor  does 
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any  difficulty  present  itself  in  bringing  any  case 
into  a  state  for  trial  by  the  agency  of  plain 
language.  The  simple  principle  is,  that  the  party 
is  taken  to  admit  every  part  of  the  adversary's 
statement  which  he  does  not  specifically  deny  ; 
and  that  he  must  specify  every  substantive  answer 
upon  which  he  means  to  rely. 

It  will  be  observed  that,  in  the  statement  here 
suo;o;ested,  the  form  of  action  is  not  mentioned. 
Special  pleading  abolished,  it  would  be  needless 
to  retain  the  pedantic  and  troublesome  classifica- 
tion of  actions.  Let  every  suit  explain  itself, 
and  work  its  own  way  either  to  "  the  country "  or 
to  "the  court."  It  would  be  ludicrous,  if  a 
consideration  of  the  iniquity  of  the  thing  did  not 
render  it  painful,  to  see  how  often  substantial 
justice  has  been  sacrificed  to  frivolous  discussions, 
as  to  whether  an  action  should  have  been  as- 
sumpsit or  debt,  trespass  or  trespass  on  the  case, 
and  so  forth. 

As  if  there  was  not  suflicient  occupation  for 
the  time  and  talents  of  the  supreme  courts  of 
judicature  in  settling  substantial  controversies, 
we  create  a  machinery  for  the  pui'pose  of  fabri- 
cating questions  of  law.  A  suitor  can  understand 
that  difficulties  may  arise  in  adjusting  his  liabilities 
upon  a  contract  or  a  tort,  or  in  the  construction 
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of  a  deed  or  a  will ;  and,  though  the  decision  may 
be  at  variance  with  moral  justice  and  positive 
fact,  he  will,  if  he  is  a  reasonable  man,  admit 
that,  in  an  artificial  state  of  society,  it  is  necessary 
to  fix  and  abide  by  certain  rules  of  law,  although 
the  operation  of  these  rules  may,  in  some  in- 
stances, be  oppressive,  or  contravene  the  inten- 
tions of  the  parties,  or  even  favour  fraud.  If  his 
eye  has  been  knocked  out,  he  can  bear  with  a 
debate,  whether  he  is  to  seek  for  compensation 
from  the  immediate  agent  of  the  injury,  or  from 
some  original  wrongdoer,  by  whose  unlawful  act 
the  party  who  directly  injured  him  was  set  in 
motion;  but  he  has  a  right  to  complain  that  justice 
is  denied  him,  and  that  his  appeal  to  the  laws  of 
his  country  is  answered  by  mockery,  if  the  real 
question  is  blinked,  and  the  decision  of  the  court 
proceeds  upon  some  abstract  metaphysical  point, 
whether  the  declaration  should  have  omitted  or 
contained  an  averment  that  the  assault  was  made 
"with  force  and  arms"  —  in  other  words,  whether 
the  action  should  have  sounded  in  "  trespass  "  or 
in  "  case."  * 

If  the  classification  of  actions  could  be  defined 


*  Scott  V.  Shepherd,  2  Blackstone  R.  :  the  great  squib 
case,  a  leading  authority  among  special  pleaders. 
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with  certainty,  so  that  each  case  could  be  referred 
to  its  proper  form,  such  classification  would  be 
merely  pedantic;  but  the  practical  mischief  is,  that, 
to  this  day,  parties  are  turned  round,  because  the 
pleader  has  mistaken  the  form  of  action,  or  com- 
mitted a  misjoinder  of  counts.  So  lately  as  the 
10th  of  December  last,  we  find  the  Court  of 
Exchequer,  after  long  deliberation,  arresting  a 
judgment  obtained  by  a  poor  farmer  against  a 
Railway  Company  for  running  over  his  cow, 
because  he  had  brought  his  action  in  trespass, 
instead  of  in  case !  Shaldock  v.  North  Western 
Railway  Company. 

It  would  be  a  waste  of  words  to  dwell  upon 
this  subject.  If  one  rational  man  can  be  found 
to  defend  such  a  state  of  things,  and  half  a  dozen 
rational  men  can  be  found  to  listen  to  him,  the 
reform  of  real  and  proved  abuse  is  an  Utopian 
dream;  and  practical  reformers  had  better  ad- 
dress themselves  to  the  six  points  of  the  Charter, 
or  M.  Proudhon's  scheme.  No  valid  objection, 
as  far  as  I  see,  can  be  urged  against  allowing 
a  plaintiff  to  include  as  many  causes  of  action  as 
he  may  have  against  the  defendant  in  the  same 
plaint.  What  reason,  save  the  technical  one,  is 
there  for  prohibiting  the  joinder  of  a  claim  arising 
out  of  an  instrument  under  seal,  with    a   claim 
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arising  out  of  simple  contract?  The  separation 
of  such  claims,  is,  no  doubt,  beneficial  to  lawyers 
and  receivers  of  court  fees,  inasmuch  as  it  multi- 
plies suits ;  but  I  am  not  aware  that  the  dispatch 
of  business  is  facilitated  by  such  an  arrangement ; 
and  assuredly  it  causes  double  delay  and  expense 
to  the  suitor.  It  would  be  easy  to  devise  regula- 
tions which  should  restrain  any  abuse  of  this  la- 
titude of  litigation.  For  example,  it  might  not 
be  convenient  to  try  a  title  and  a  horse  warranty 
at  the  same  time;  therefore,  a  distinction  might  be 
made  between  actions  which  sounded  in  damages, 
and  those  which  were  brought  to  try  a  right. 
In  other  cases,  where  the  question  of  convenience 
seemed  to  be  involved,  the  parties  might  seek  the 
direction  of  the  court,  or  of  a  judge  at  cham- 
bers. But,  in  truth,  the  evil  to  be  apprehended, 
would  be  a  vexatious  inclination  on  the  part  of 
plaintiffs  to  harass  their  opponents  by  splitting 
actions.  To  guard  against  this,  I  would  deprive 
a  plaintiff  of  his  costs  in  every  plaint,  the  cause 
of  which  was  in  existence  at  the  time  of  prose- 
cuting a -former  action,  and  which  might  have  been 
included  in  such  action. 

By  the  substitution  of  popular  pleadings  for  the 
egregious  refinements  which  have  hitherto  ob- 
tained, the  trial    of  issues   must   necessarily   be 
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facilitated ;  for  the  judge,  instead  of  having  his 
attention  drawn  away  by  constant  reference  to  a 
complicated  and  perhaps  incomprehensible  record, 
would  be  able  to  give  his  whole  mind  to  the 
evidence  ;  and  the  verdict  would  generally  be  a 
real  and  substantial  decision,  no  longer  liable  to 
be  snatched  from  the  possession  of  the  long-suffer- 
ing suitor,  or,  still  worse,  conjured  away  to  the 
other  side  by  the  legerdemain  of  special  pleading. 

There  are  other  matters  belonging  to  the 
administration  of  the  law,  with  which  I  had 
proposed  to  deal ;  but  the  increasing  dimensions 
of  this  tract  warn  me  to  postpone  the  consideration 
of  such  to  a  separate  treatise.  At  present,  there- 
fore, I  must  almost  confine  myself  to  a  bare 
enumeration  of  some  of  the  principal  topics  which 
invite  the  attention  of  the  Common  Law  re- 
former. 

As  I  propose  the  entire  abolition  of  special 
pleading,  the  administration  of  the  criminal  law 
would,  of  course,  be  freed  from  this  impediment, 
and  so  far  be  approximated  to  that  perfect  state 
in  which  the  penalty  immediately  and  certainly 
follows  the  predicament  of  guilt.  It  is  monstrous 
that,  in  a  civilised  country,  or  in  any  country 
which  possesses  a  penal  code  for  the  protection 
of  life  and  property,  the  public  peace  and  security, 
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that  such  code  should  be  ever  liable  to  be  set  at 
nought,  and  the  convicted  malefactor  be  let  loose 
upon  society,  because  the  instrument  of  the  ac- 
cusation, which  the  accused  rarely  sees,  is  deficient 
in  some  minute  particular,  the  absence  of  which 
a  legal  craftsman  alone  could  detect.  All  that 
an  accused  party  is  entitled  to,  according  to  the 
principle  of  natural  justice,  is  a  plain  statement 
of  the  charge ;  and  it  would  be  much  more  to  the 
purpose  of  public  justice  and  of  fair  dealing 
towards  the  prisoner,  that  he  should  be  furnished 
with  such  plain  intelligible  statement  as  soon  as 
the  facts  have  been  investigated  by  a  magistrate, 
than  that  an  abstract  of  the  indictment  should 
be  hastily  read  over  to  him  when  he  stands  at 
the  bar  upon  his  deliverance.  A  few  years  ago, 
a  series  of  great  state  prosecutions  in  Ireland 
were  defeated  by  an  error  in  pleading ;  and 
about  the  same  time  similar  prosecutions  in  this 
country,  conducted  under  the  immediate  super- 
intendence of  the  law  officers  of  the  crown,  failed 
for  the  like  reason.  *  To  this  day,  the  convicted 
murderer  of  his  own  child  walks  abroad  unharmed 
having  escaped  through  a  chink  in  the  indictment. 
Such  revolting  cases  are  by  no  means  rare ;  but 

*  R.  V.  O'Conner  and  others,  5  Queen's  Bench  Reports. 
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the  books  abound  with  instances  of  legalised  im- 
punity, less  striking,  but  more  mischievous,  as 
holding  out  hope,  and,  therefore  encouragement, 
to  the  ordinary  practitioners  of  crime.  Yet  the 
legislature,  so  far  from  wishing  to  get  rid  of  this 
scandal,  have  recently,  with  a  strange  infatuation, 
erected  a  court  of  criminal  appeal,  for  the  express 
purpose  of  entertaining  questions  of  this  kind ! 
Certain  days  in  each  term  are  accordingly  now 
set  apart  for  the  assembly  of  the  judges  of  the 
land  in  solemn  session,  to  determine  whether  it  is 
any  offence  to  steal  a  ham*,  or  to  steal  money, 
when  it  is  described  as  goods  and  chattels !  f 
Such  is  the  trash  which  comes  up  from  the  Quarter 
Sessions  under  the  new  act,  as  if  the  judges  of 
the  land  were  not  already  sufficiently  occupied 
with  nonsense.  The  Sessions  are  not  to  blame. 
They  are  told  by  the  legislature  that  these  matters 
are  of  too  much  importance  to  be  determined  by 
them.  And  how  is  a  country  justice,  who  may 
only  be  well  informed  in  the  substance  of  criminal 
law,  to  discriminate  between  good  and  bad  points 
in  special  pleading  ? 

*  R.  V.  Gallears,  19  Law  Journal,  new  series,  Nov.  20th, 
1849. 
t  R.  V.  Radley,  Ibid.,  June  23d,  1849. 
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Thus,  the  effect,  if  not  the  object,  of  a  court  of 
appeal  in  criminal  cases  is  to  give  the  convict  a 
chance  of  escape  on  some  pure  technical  ground. 
In  civil  causes,  the  appellate  jurisdiction,  so  far 
from  being  a  benefit,  is  positively  an  oppression. 
In  many  points  immediately  affecting  the  merits, 
the  suitor  is  concluded  by  the  discretion  of  the 
judge  who  presides  at  the  trial.  In  other  matters 
of  substance,  the  decision  of  the  court  out  of 
which  the  record  issues  is  final ;  unless  the  party 
aggrieved,  by  the  direction  of  the  judge  at  nisi 
prius,  has  taken  the  precaution  of  tendering  a 
bill  of  exceptions,  a  measure  which,  as  it  compels 
him  to  resort  to  the  dilatory  and  costly  process 
of  a  court  of  error,  is  rarely  adopted.  But  if 
there  is  any  defect  on  the  face  of  the  record — 
that  is  to  say,  if  there  is  any  flaw  in  the  pleading, 
discernible  only  by  the  morbidly  acute  vision  of 
the  adverse  pleader  —  the  unfortunate  party  so 
unconsciously  offending  may  be  challenged,  first 
in  the  court  in  which  the  action  was  brought, 
then  dragged  into  the  Exchequer  Chamber,  and, 
if  his  pluck,  or  patience,  or  purse  is  not  then 
exhausted,  peradventure  ultimately  to  the  bar  of 
the  House  of  Lords.  Excessive  care  for  the 
just  rights  of  the  suitor  is  doubtless  a  fault  on 
the  right  side ;  but  that  this  extreme  care  should 
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affect  matters  of  form  rather  than  the  merits  of 
the  case  is  a  marvel,  from  which  the  invention  of 
a  political  satirist  would  shrink. 

The  process  of  appeal  ends  in  a  bathos.  After 
all  the  judges  of  England  have  decided  a  case,  the 
last  approach  to  infallibility  is  sought  in  the 
House  of  Lords.  I  am  far  from  meaning  any 
disrespect  to  that  Illustrious  assembly  when  I  say 
that  this  termination  of  a  suit  at  common  laAv  Is  a 
glaring  absurdity.  The  appeal  In  the  last  resort 
is,  in  point  of  fact,  to  the  Lord  Chancellor  and  the 
law  lords ;  for  a  sense  of  decency,  of  course,  pre- 
vents the  spiritual  and  lay  peers  from  interfering 
in  matters  with  which  they  are  incompetent  to 
deal.  The  law  lords  seldom  exceed  four  In  num- 
ber. The  appellate  jurisdiction  at  present  com- 
prises two  equity  judges,  neither  of  whom  pro- 
bably ever  entered  a  court  of  common  law,  and 
two  ex-chancellors,  but  both  bred  to  the  common 
law.  Without  reference  to  the  individual  merits 
of  these  eminent  persons.  It  would  be  difficult  to 
maintain  that  a  tribunal  so  constituted  is  fitted  to 
revise  and  overrule  the  decisions  of  all  the  judges 
of  England.  If  anything  could  render  such  an 
appeal  more  preposterous,  It  Is  the  fact  that  the 
lords  usually  summon  the  very  judges  appealed 
against,  to  assist  them  In  their  deliberations,  and 
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decide  in  accordance  with  the  opinions  of  those 
learned  personages.  Surely,  the  suitor  at  common 
laic  may  be  relieved  from  the  heavy  expense  and 
delay  of  this  appellate  jurisdiction  !  After  a  cause 
has  been  canvassed  by  the  fifteen  judges,  it  may 
indeed  be  wrongly  decided  at  last;  but  that  is 
because  human  judgment  is  not  infallible.  All 
human  means  of  attaining  justice  have  been  ex- 
hausted, and  so  the  litigation  ought  to  be  termi- 
nated. 

The  system  of  trial  by  jury,  though  carefully 
to  be  preserved  in  principle,  is  open  to  much 
correction  in  detail.  The  grand  jury,  for  the 
part  it  takes  in  the  administration  of  justice,  can- 
not be  commended.  The  investigation  of  a  charge 
before  the  committing  magistrate,  when  the  depo- 
sitions are  made  in  the  presence  of  the  prisoner 
and  tahen  down  in  writing,  that  they  may  be 
afterwards  confronted  with  the  evidence  given  by 
the  witnesses  at  the  trial,  affords  a  sufficient 
security  that  an  accused  person  will  not  be  called 
upon  to  answer  without  good  ground,  or  con- 
victed upon  loose  and  idle  testimony.  What  can 
be  the  use  of  a  farther  preliminary  inquiry  be- 
fore a  dozen  or  more  persons,  unskilled  in  taking 
evidence,  and  with  no  other  knowledge  of  the 
law  bearing  upon  the  various  matters  which  come 
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before  them  than  the  occasional  premonitions  of 
the  judge;  who  do  not  see  the  prisoner,  nor  the 
statements  made  by  the  witnesses  while  the  facts 
were  yet  fresh  in  their  recollections  ?  It  is  true 
that  the  grand  jury  sometimes  dismiss  cases 
which  a  magistrate  has  thought  fit  to  send  for 
trial ;  but  this  is  no  benefit  to  the  accused ;  for  if 
the  bill  was  ignored  from  a  defect  in  the  evidence, 
the  petty  jury  would  certainly,  under  the  direc- 
tion of  the  judge,  have  acquitted  him  for  the  same 
reason ;  and  if  he  was  really  innocent,  a  public  trial 
by  his  peers  would  relieve  his  character  from  impu- 
tation much  more  effectually  than  putting  an  end  . 
to  the  inquiry  in  this  way,  without  assigning  any 
reason,  or  affording  any  explanation.  Besides,  this 
proceeding  does  not  put  an  end  to  the  prosecu- 
tion; for  another  and  another  bill  may  be  sent 
up  to  the  same,  or  a  different  grand  jury. 

It  is  not  without  diffidence  that  I  propose 
any  alteration  in  the  system  of  trial  by  jury. 
I  am  aware  that  the  attempt  to  improve,  may 
affect  injuriously  the  integrity  of  an  institution 
which  is  the  best  security  for  the  liberties 
of  the  people,  and  for  their  confidence  in  the 
administration  of  justice.  But  it  may  well  be 
doubted  whether  the  rule  which  requires  an 
unanimous  verdict  is  not  mischievous  as  weU  as 
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absurd  and  impracticable.  Twelve  men  may, 
indeed,  by  duress,  starvation,  and  close  im- 
prisonment—  penalties  such  as  are  not  imposed 
on  convicted  criminals  —  be  coerced  into  a  de- 
cision without  a  dissentient  voice ;  but  they 
cannot,  of  course,  be  thus  compelled  into  unity 
of  opinion. 

It  frequently  happens,  therefore,  that  the  mi- 
nority prevails  by  the  reluctant  concession  of  the 
majority  ;  nor  is  it  by  any  means  a  rare  occurrence 
that  the  obstinacy,  prejudice,  or  corruption  of  a 
single  juryman  overbears  the  fortitude,  mental 
and  physical,  of  his  eleven  compeers.  May  it  not 
be  doubted,  then,  whether  it  would  not  be  better 
to  provide  means  for  the  more  accurate  repre- 
sentation of  the  sentiments  of  juries?  This  could 
be  done,  either  by  giving  effect  to  a  plurality  of 
voices  in  the  jury-box,  or  by  reducing  the  number 
of  jurors.  The  latter  plan  has  the  recommendation 
of  facilitating  the  interchange  of  opinions  among 
the  jurors,  and  of  alleviating  the  burden,  which 
presses  heavily  upon  the  middle  classes,  of  dis- 
charging this  social  duty.  If  five  men  were 
sufficient  to  make  a  jury,  as  in  the  new  County 
Courts,  more  than  half  the  tradesmen  and  yeomen, 
so  much  of  whose  time  is  wasted  in  attendance  at 
Westminster  and  at  the  assizes,  might  be  released. 
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On  the  other  hand,  the  unanimous  decision  of 
five  jurymen  might  not  carry  so  much  weight 
as  that  of  a  majority  of  twelve ;  and  dissent 
would  still  spring  up,  though,  perhaps,  less  fre- 
quently, in  the  diminished  jury-box.  But  what- 
ever caution  should  be  exercised  in  altering  the 
mode  of  trial  by  jury,  the  constitution  of  the 
jury  is  a  matter  which  ought  to  be  regulated. 
According  to  law,  all  persons  possessed  of  the 
necessary  qualification,  with  certain  specified  ex- 
ceptions, are  eligible  to  serve  on  juries ;  the  upper 
classes  being  subjected  to  tlie  additional  liability 
to  service  as  special  ]nvoxi.  In  practice,  how- 
ever, no  person  who  is  entitled  to  be  placed  on 
the  special  list  is  ever  summoned  to  serve  as  a 
common  juror.  The  latter  is  obliged  to  attend 
during  the  whole  session,  whether  it  be  for  gaol 
delivery,  or  for  trials  at  Nisi  Prius,  or  for  both ; 
while  the  privileged  juryman  is  summoned  only 
for  one  particular  cause,  and  receives  a  guinea 
for  his  trouble.  The  only  pretence  for  an  arrange- 
ment, equally  unfair  and  impolitic,  would  seem 
to  be,  that  the  special  juryman  is  not  entitled  to 
the  sheriff's  certificate,  which  exempts  the  ordinary 
juryman  from  a  second  service  for  a  certain  period. 
But  the  indulgence  is  out  of  all  proportion  to  the 
burden.     It  rarely  happens  that  a  special  jury  is 
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required  in  crown  cases ;  and  in  civil  causes,  five 
per  cent,  would,  perhaps,  be  too  liberal  an  allow- 
ance for  special  trials.  The  fee,  therefore,  paid  to 
the  superior  juryman  is  a  sufficient  consideration 
for  the  extra  service  which  he  is  called  upon  to 
perform.  Thus,  that  class  of  the  community  to 
whom  time  is  most  valuable,  are  called  upon  to 
contribute  more  than  their  due  share  of  it  to  the 
public  exigency;  while  the  "independent,"  or 
comparatively  idle  class,  are  virtually  almost  ex- 
empted from  this  onerous  duty.  But  this  dis- 
tinction is  not  merely  invidious  and  unfair;  its 
tendency  is  detrimental  to  an  institution  which 
it  behoves  us  to  preserve  with  jealous  caution. 
It  is,  doubtless,  owing  to  the  exclusion  of  men  of 
education  from  common  juries  that  the  decisions 
of  these  bodies  are  so  often  perverse,  extravagant, 
and  absurd.  The  infusion  of  liberal  sentiments 
into  the  jury-box  could  not  fail  to  correct,  if  not 
wholly  to  repress,  the  narrow  notions  and  petty 
prejudices,  which  must  necessarily  prevail  among 
men  conversant  chiefly  with  the  minor  details  of 
business,  and  confined  within  a  limited  sphere  of 
life.  The  intercourse  thus  encourao;ed  between 
the  different  classes  of  society  would  be,  moreover, 
an  incidental  advantage  not  unworthy  of  con- 
sideration. 
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The  tone  of  advocacy  would  likewise  be  elevated 
when  the  body  to  be  persuaded  comprised  culti- 
vated intelligence  and  liberal  attainments.  Vulgar 
topics  would  be  more  charily  handled,  and  the 
blatant  eloquence,  now  so  often  successful,  would 
experience  a  grateful  check.  A  strict  observance 
of  the  law  of  the  land,  which  directs  that  all 
qualified  persons  shall  be  placed  indiscriminately 
on  the  jury-lists,  and  returned  by  the  sheriff 
accordingly,  would,  therefore,  I  humbly  conceive, 
prove  as  beneficial  to  the  advancement  of  justice, 
as  it  is  undoubtedly  fair  and  equitable  to  the 
persons  upon  whom  this  important  obligation  is 
imposed.  The  privilege  of  exemption  fi'om  service 
during  stated  intervals  might,  if  it  was  thought 
worth  while,  be  extended  to  the  special  juryman ; 
but,  in  truth,  the  continuous  liability  to  serve  is 
an  imaginary  grievance ;  in  practice,  it  takes  a 
much  longer  time  to  exhaust  the  special  than  the 
common  jury  list.  With  regard  to  the  payment 
of  jurors,  I  would  allow  every  man  summoned,  a 
certain  sum  for  the  reimbursement  of  his  ex- 
penses, calculated  on  the  same  scale  as  that  of 
witnesses,  so  that  in  no  case  should  the  emolument 
induce  any  person  to  tender  himself  for  the  dis- 
charge of  this  duty.  I  see  no  reason  for  proposing 
any  change  in  the  fee  of  the  special  juryman. 
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An  extraordinary  service  is  entitled  to  an  extra- 
ordinary recompense,  and  it  can  hardly  be  said 
that  a  guinea  is  too  much  for  a  squire  or  merchant 
who  is  called  from  his  home  and  business  to 
decide  a  cause  at  the  instance  of  one  of  the 
litigants. 

The  enormous  and  increasing  mass  of  law, 
statutory  and  judicial,  is  a  grievous  evil,  and  one 
viewed  with  alarm  even  by  the  profession  itself. 
Twenty-five  years  have  passed  away  since  the 
appearance  of  Mr.  Miller's  able  work  upon  the 
subject  of  law  reform.*  During  that  period, 
many  of  the  abuses  so  well  represented  by  the 
author  have  been  removed,  but  this  monster  abuse 
has  gone  on  until  it  has  attained  its  present 
formidable  magnitude.  The  legislature  sends 
forth  annually  its  bulky  volume  ;  and  each  of  the 
supreme  courts  of  justice  makes  at  least  the  like 
contribution  to  the  law  of  the  land.  Twenty- 
five  years  ago  it  had  become  difficult,  though  not 
impracticable,  for  the  student  of  common  law  to 
pursue  the  best  mode  of  acquiring  professional 
learning,  by  reading  the  modern  reports,  rather  than 
cramming  from  text-books ;  but  since  that  time, 
the  reports  have  swollen  to  more  than  double  their 

*  On  the  present  State  of  the  Civil  Law  of  England,  by 
John  Miller,  Esq.,  of  Lincoln's  Inn. 
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then  size,  and,  commencing  with  the  reign  of  Lord 
Mansfield,  which  is  fixed  upon  as  the  era  of  modern 
law,  now  comprise  upwards  of  200  large  volumes, 
containing,  in  round  numbers,  200,000  closely 
printed  pages.  Supposing,  therefore,  our  student 
to  gorge  100  pages  daily,  it  will  take  fully  three 
years,  the  usual  period  of  his  noviciate,  to  peruse 
this  wilderness  of  type,  from  which  he  is  sure  to 
rise  without  having  attained  a  single  accurate 
leiial  notion.  There  still  remains  the  statutes  at 
large  to  be  referred  to,  and,  in  many  passages, 
carefully  examined.  As  to  Coke  upon  Littleton, 
Plowden,  and  all  the  old  authorities,  they  must 
fairly  be  given  up,  and  with  them  all  chance  of 
being  thoroughly  acquainted  with  real  property 
law,  and  with  the  origin  and  principles  of  the 
common  law  of  England.  In  vain  will  he  resort 
to  recent  text-books  for  results.  He  will  find 
therein  heaps  of  cases  arranged  with  as  much 
method  as  is  practicable,  when  the  subject  is  con- 
fused and  inexplicable,  but  no  generalisation.  Every 
legal  tenet  which  formerly  obtained,  is  now  so 
much  traversed  and  qualified,  that  the  judges 
themselves  carefully  abstain  from  those  dicta  which 
used  to  be  dropped  from  the  bench  for  the 
guidance  of  the  profession  and  the  public,  and 
expressly  confine  their  language  to  the   purpose 
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of  the  particular  case.     The  consequence  is,  that 
the  race  of  great  lawyers  is  nearly  extinct,  and  is 
succeeded  by  a  generation  of  index-hunters.     The 
text-writer    is    sunk    into    a   compiler,   and    the 
banc  lawyer  trusts  more   to  the  string  of  cases 
with  which  his  devil*  has  furnished  him,  than  to 
his  powers  of  reasoning  or  analysis.     The  compli- 
mentary term  applied  by  the  judges  to  an  argu- 
ment in  banc  which  merits  such  notice  is  "  in- 
genious,^'' a  term  exactly  descriptive  of  the  only 
forensic  merit  now  attainable.     Ingenuity  is  dis- 
played in  endeavouring  to  establish  a  new  pre- 
cedent  amidst   the   crowd    of    approximate    and 
apparently  identical  decisions.     Ingenuity  is  the 
qualification  for  the  subtle  disquisitions  of  plead- 
ing, into  which  a  large  proportion  of  cases  resolve 
themselves.     Indeed,  there  are  innumerable  points 
of  law,  impalpable  to  the  eye  of  common  sense, 
which  a  refined  ingenuity  has  discovered  or  fabri- 
cated.      The    human   mind    has,    doubtless,  not 
degenerated  since  the  time  when  Dunning  argued 
before  Mansfield;  but  the  tendency  of  the  pro- 
fession has  been  for  many  years  to  aggravate  the 

*  The  professional  term  for  the  index -hunter,  generally 
a  young  barrister  or  special  pleader,  who  haunts  the  cham- 
bers of  most  men  in  great  practice. 
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reproach  to  which  it  has  always  been  open, 
namely,  that  of  contracting  the  understanding. 
"  The  great  and  enlightened  minds,^''  says  Dugald 
Stewart,  "whose  judgments  have  been  transmitted 
to  posterity  as  oracles  of  legal  wisdom,  were 
formed  (it  may  be  safely  presumed),  not  by  the 
habits  of  their  professional  warfare,  but  by  con- 
tending with  these  habits,  and  shaking  off  their 
dominion."*  If  this  observation  was  just  nearly 
forty  years  ago,  when  it  was  written,  I  fear  it  is 
not  less  applicable  at  the  present  time. 

But  where  is  the  remedy  for  this  admitted  evil? 
Remove  that  one  great  cause,  the  influence  of 
which  is  not  confined  to  its  own  department,  but 
communicates  its  character  of  technicality  and 
chicane  to  the  whole  body  of  the  law.  Abolish 
special  pleading,  and  you  do  not  merely  relieve 
the  books  from  the  burden  of  many  thousand 
cases  which,  if  not  exterminated  root  and  branch, 
will  breed  many  thousands  more,  but  you  clear 
the  ground  for  the  development  of  sound  and 
wholesome  law.  Under  the  present  technical 
system,  as  I  have  endeavoured  to  show,  a  plain 
tale  is  converted  into  an  artificial  case,  and  the 
party  is  fain  to  abide  by  the  law  as  applicable  to 

*  Elements  of  the  Philosophy  of  the  Human  Mind, 
vol,  ii.  p.  295. 
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such  artificial  case,  instead  of  to  the  real  one.  I 
say,  then,  get  rid  of  the  fiction,  and  let  us  come 
at  the  truth ;  and  then  we  shall  know  where  we 
are,  and  what  we  are  about.  The  suitor  will  then 
get  a  decision,  whether  right  or  wrong,  and  not 
be  put  off  with  balderdash. 

When  things  go  wrong,  John  Bull  becomes 
very  wroth  and  abusive,  but  without  considering 
whether  his  censure  is  directed  against  the  real 
offender.  Acts  of  parliament  have,  in  this  manner, 
long  been  the  subject  of  invective,  because,  for- 
sooth, they  are  so  framed,  that  nobody  can  under- 
stand them.  But  the  fault  lies  quite  as  much 
with  the  interpreter  as  it  does  with  the  draftsman. 
An  act  of  parliament  had  need  be  drawn  by  a 
Chitty,  and  settled  by  a  Serjeant  Stephen,  before 
it  is  presentable  in  Westminster  Hall.  Nay,  the 
most  consummate  mastery  of  the  art  of  pleading 
has  been  found  inadequate  to  encounter  that  ordeal. 
Lord  Tenterden  himself,  in  an  act  most  carefully 
framed  by  his  own  hand,  being  intended  as  a  rider 
to  the  Statute  of  Frauds,  failed  to  make  himself 
intelligible.  In  the  great  case  of  Lyde  v.  Bernard, 
1  Meesoji  ^  Welshy''s  Reports,  the  Court  of  Ex- 
chequer were  divided  as  to  the  meaning  of  the 
following  clause :  — 
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"  No  action  shall  be  brought  whereby  to  charge 
any  person  upon  or  by  reason  of  any  represent- 
ation or  assurance  made  or  given  concerning  or 
relating  to  the  character,  conduct,  credit,  ability, 
trade,  or  dealings,  of  any  other  person,  to  the 
intent  or  purpose  that  such  other  person  may 
obtain  credit,  money,  or  goods  upon  such  repre- 
sentation or  assurance,  unless  such  representation 
or  assurance  be  made  in  writing,  signed  by  the 
party  to  be  charged  therewith."  9  G.  4.  c.  14. 
s.  6. 

Now  it  does  appear  to  me,  a  plain  man,  that  if 
such  language  as  this  cannot  be  understood,  it  is 
hopeless  to  attempt  any  collocation  of  words 
which  shall  be  intelligible.  All  the  ingenious 
schemes  which  have  been  proposed  for  fabricating 
acts  of  parliament  upon  inftillible  principles  mis- 
take the  cause  of  failure.  It  is  not  so  much  that 
pai'liamentary  draftsmen  are  incapable  of  writing 
plain  English,  but  that  plain  English  is  not  suffi- 
ciently explicit  for  the  judicial  severity  of  criticism. 
Hence  have  arisen  acts  to  explain,  amend,  and 
alter  acts,  in  the  vain  effort  to  reach  the  exalted 
standard  of  legal  perspicuity ;  until,  in  the  ordinary 
course  of  such  procedure,  the  whole  matter  has 
been  involved  in  obscurity  and  confusion. 

For  the  alleged  ill  construction  of  acts  of  par- 
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liament,  I  have,  therefore,  no  remedy  to  propose. 
I  know  not  where  to  seek  for  men  better  qualified 
than  those  who  have  usually  been  engaged  in  this 
work ;  and  under  happier  auspices,  I  cannot  but 
think  that  their  labours  would  have  earned  credit, 
instead  of  reviling.  I  conclude,  therefore,  that  to 
frame  an  intelligible  act  of  parliament  on  technical 
reading  is  an  impossibility. 

But  the  work  of  legislation  must  go  on,  and  a 
defective  act  of  parliament  is  perhaps  better  than 
a  multitude  of  judicial  decisions,  which  produce 
a  state  of  the  law  that  nobody  can  understan  1. 
I  may  refer,  for  example,  to  the  case  of  bills  of 
exchange,  a  subject  upon  which,  in  a  commercial 
country,  it  is  most  important  that  the  law  should 
be  clear  and  settled.  Almost  the  whole  of  the 
law  which  governs  these  transactions  is  of  judicial 
creation.  Many  questions  have  arisen,  and  are 
still  from  time  to  time  agitated,  as  to  what  con- 
stitutes a  bill  of  exchange,  or  a  promissory  note  ; 
and  the  notice  of  dishonour  of  these  instruments, 
apparently  a  very  simple  process,  has  been  illus- 
trated by  much  learning  and  litigation.  A  man 
of  business  would  smile,  if  he  were  told  that  suclx 
notices  as  the  following  were  ambiguous.  "  S. 
and  Co.  inform  P.  (the  defendant)  that  B.'s  ac- 
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ceptance,  lOOZ.,  Is  not  paid ;  as  indorsee,  P.  is 
called  upon  to  pay  the  money,  which  will  be 
expected  immediately."  Strange  v.  Price,  10 
Adolphus  §•  Ellis,  125.  "  This  is  to  inform  you, 
that  the  bill  I  took  of  you,  lOOZ.,  is  not  took  up, 
and  45.  Qd.  expense,  and  the  money  I  must  pay 
immediately."  Messenger  i;.  Southey,  1  Manning 
^  Granger,  76.  Yet  these  are  fair  specimens 
of  what  the  courts  have  held  to  be  insufficient 
information,  that  a  bill  has  been  dishonoured. 
The  truth  is,  that  courts  of  law  are  wholly 
unfit  to  determine  these  matters.  A  short  enact- 
ment, that  questions  as  to  the  sufficiency  of  a 
notice  of  dishonour  should  be  for  the  decision 
of  the  jury  and  not  for  the  court,  would  at  once 
have  referred  this  point  to  the  proper  quarter,  and 
spared  the  law  the  ridicule  and  reproach  of  aiding 
and  abetting  sharpers.  Questions  with  regard  to 
the  legal  character  of  instruments  of  this  kind 
might  be  settled  by  statutory  forms,  to  which 
certain  legal  attributes  should  be  assigned,  leaving 
all  other  instruments  of  a  hybrid  description  to  be 
dealt  with  as  agreements  or  memoranda,  abolish- 
ing, in  the  same  section,  the  antiquated  and 
useless  distinction  between  choses  in  action  and 
documents  of  a  negotiable  quality;  and  which 
only  serves  to  increase  the  expense  and  difficulty 
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which  suitors  experience  in  asserting  their  rights. 
A  few  well  considered  clauses  would  really  suffice 
to  correct  and  digest  the  loose  mass  of  law  in 
which  this  subject  is  embedded. 

The  codification  of  the  whole  body  of  com- 
mercial law  would  be  a  task  great  and  difficult 
indeed,  but  perfectly  feasible,  and,  when  accom- 
plished, a  noble  work  of  legislation.  Mercantile 
contracts,  partnership,  insurance,  shipping,  are 
the  most  prominent  subjects  which  want  to  be 
reduced  to  order  and  perspicuity.  The  minute 
discussion  which  every  point  connected  with 
these  matters  has  repeatedly  undergone  in  courts 
of  law  and  equity  affords  ample  materials  for 
practical  legislation.  Bankruptcy  and  insolvency, 
the  most  difficult  department  of  the  subject,  has 
of  late  years  been  taken  by  parliament  into  its 
own  hands ;  and,  though  only  partial  success  has 
hitherto  attended  its  measures,  it  still  perseveres 
in  the  right  course.  It  might  be  well  that 
commerce  in  its  infancy  should  have  grown  under 
the  tutelage  of  a  lawyer  so  happily  born  as 
Mansfield ;  but  the  narrow  and  rigorous  definitions 
of  pure  law  are  wholly  unsuited  to  the  genius  of 
trade.  But  in  the  legislature  the  artificers  of 
law  are  guided  by  those  who  are  intimately  ac- 

H    4 


152  COMMON   SENSE 

quainted  with  mercantile  operations  and  personally 
intere=ited  in  their  prosperity. 

There  is  a  spacious  compartment  of  the  legal 
library  appropriated  exclusively  to  cases  on  points 
of  practice.  These  volumes  might  without  dif- 
ficulty be  consolidated  into  a  small  body  of  general 
rules,  which,  by  a  judicious  retrenchment  of 
technicalities,  would  remove  one  of  the  most 
vexatious  causes  of  delay,  disappointment,  and 
expense,  and  furnish  a  safe  guide  to  the  prac- 
titioner. 

The  measures,  therefore,  which  I  take  the 
liberty  of  recommending  are  —  codification;  the 
abolition  of  special  pleading,  and  the  discourage- 
ment of  technicality ;  the  facilitation  of  separating 
questions  of  law  from  questions  of  fact,  for  the 
purpose  of  referring  each  the  more  readily  to  its 
proper  place  of  decision ;  the  reference  to  the 
jury  of  the  sufficiency  of  notices  of  every  kind, 
and  of  the  construction  of  all  writings  which 
testify  the  intentions  of  parties ;  the  partial 
revision  of  the  rules  of  evidence ;  and  certain 
reforms  in  criminal  proceedings. 

I  do  not  intend  to  combat,  by  anticipation,  the 
old  stock  objections  which  the  Tadpoles  and  the 
Tapers  level  at  every  attack  upon  time-honoured 
abuses.     But,  assuming  that  the  statement  con- 
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tained  in  the  foregoing  pages,  cursory  and  imperfect 
as  it  may  be,  is  correct  as  far  as  it  goes,  and  that 
it  demonstrates  the  existence  of  an  evil ;  I  Avill 
ask  any  candid  person,  by  whom  the  political 
history  of  the  last  twenty  years  has  not  been 
thrown  aside  as  an  old  almanack,  whether  it  is 
prudent  to  leave  the  law  in  its  present  state. 

Reform  in  this  country  has  always  been  allowed 
to  run  into  arrear ;  the  government,  like  an  un- 
thrifty or  dishonest  debtor,  never  paying  but 
under  compulsion.  The  small  account,  when 
first  presented,  is  unnoticed.  It  is  renewed 
again  and  again  with  pressure,  and  still  disre- 
garded, or  referred  to  a  sham  audit.  Then 
comes  the  succession,  more  or  less  rapid,  but 
always  certain,  —  of  the  threat  —  the  lawyer's 
letter  —  the  writ  —  the  struggle  —  the  judgment; 
until,  at  last,  the  demand,  swollen  to  twice  or 
thrice  its  original  amount  by  interest  and  costs,  is 
paid  in  full,  to  the  great  damage  of  the  debtor, 
and  not  to  the  interest  of  the  creditor. 

Twenty  years  ago  the  nation  struck  a  docket 
against  the  government,  and  got  twenty  shillings 
in  the  pound.  Encouraged  by  this  success,  they 
have  since  shown  a  decided  disposition  to  take 
their  affairs  into  their  own  hands,  whenever  the 
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government  appears  to  relapse  into  neglect  or 
supineness.  But  it  will  hardly  be  doubted,  except 
by  M.  Carnot  and  his  disciples,,  that  the  work  of 
legislation  is  much  better  performed  by  men 
trained  to  the  business  than  by  excited  shop- 
keepers and  artificers  hastily  quitting  their  coun- 
ters, and  throwing  aside  their  tools,  to  set  public 
affairs  to  rights.  But  the  only  mode  of  obviating 
this  tendency  to  precipitate  legislation  is  by 
public  men  showing  that  they  are  not  regardless 
of  the  existence  of  abuses,  and  of  their  remedies. 

The  present  generation  has  had  ample  ex- 
perience of  measures,  the  equitable  adjustment 
of  which  Avas  neglected  or  refused,  being  ulti- 
mately settled  by  the  rude  interposition  of  the 
people. 

The  first  great  example  immediately  suggests 
itself.  The  wealth  and  commercial  exigencies  of 
Manchester  and  Birmingham  refused  represen- 
tation, and  the  vested  interests  in  corruption  of 
Retford  and  Evesham  respected.  Then,  the  just 
demands  of  the  great  seats  of  commerce  and 
manufacture  formally  preferred  and  peremptorily 
rejected.  Such  was  the  decision  of  the  great 
duke.  But  he  found  it  was  easier  to  vanquish 
the  conqueror  of  the  world,  than  to  put  down  the 
will  of  a  free  people ;    and   the  immediate  con- 
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sequence  was  the  bill,  the  whole  bill,  and  nothing 
but  the  bill. 

Our  Catholic  countrymen  asked  to  be  relieved 
from  pains  and  penalties  imposed  upon  an  exigency 
which  had  long  ceased  to  exist.  They  were  at 
first  moderate  in  their  demands,  but,  driven  with 
contempt  and  hatred  from  the  door  of  the  con- 
stitution, they  returned  again  and  again,  until 
they  ultimately  bore  down  the  barrier,  and  ob- 
tained an  absolute  admission. 

The  mark  of  violence  is  also  visible  in  the 
alteration  of  the  criminal  code.  The  government 
would  go  on  hanging  everybody,  until,  at  length, 
the  Draconic  law  produced  such  a  reaction  of 
feeling,  that  the  most  enormous  offender  has  now 
a  great  difficulty  in  getting  hanged.  The  old 
civil  code,  with  regard  to  the  protection  of  pro- 
perty, was  framed  and  executed  in  the  same 
savage  and  vindictive  spirit.  Within  these  few 
years  a  man  was  liable  to  be  taken  from  his 
family  and  his  business,  and  clapped  up  in  jail 
upon  the  oath  of  any  person  who  might  choose  to 
gratify  malevolence  by  swearing  a  debt  against 
him ;  and  this  was  allowed  to  continue  until 
public  opinion  revolted  against  a  law  which 
visited  misfortune  and  roguery  with  the  same 
punishment.      As  it  usually  happens  when  the 
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redress  of  grievances  is  left  to  popular  action,  the 
other  extreme  was  sought,  and  the  poor  creditor 
was  almost  as  harshly  dealt  with  as  the  honest 
debtor  used  to  be. 

Lastly,  to  refer  to  a  subject  which  still  agitates 
the  public  mind.  Lives  there  the  Protectionist 
who  does  not  bitterly  rue  his  indignant  rejection 
of  the  compromise  tendered  by  the  government 
of  1841?  But  though  he  may  not  be  fairly 
chargeable  with  want  of  foresight  for  not  discern- 
ing that  the  ministry,  which  he  put  up  in  place 
of  that  which  he  ejected  from  power,  would,  in 
three  short  years,  strip  him  of  all  j^rotection,  still 
the  signs  of  the  times  were  legible  enough  to 
those  whose  vision  was  not  distorted,  and  the 
eight-shilling  duty  was  manifestly  the  last  offer 
of  the  Sybil. 

The  due  administration  of  the  law,  being  a 
matter  in  which  neither  the  people  at  large  nor 
any  particular  class  seem  to  have  an  immediate 
interest,  may  still  be  postponed  to  more  specious 
but  less  worthy  subjects  for  reform.  But  the  ex- 
istence and  extent  of  this  abuse  are  daily  becoming 
more  manifest.  Hardly  a  newspaper  but  exhibits 
some  flagrant  violation  of  justice  and  common  sense 
in  the  proceedings  of  the  superior  courts  of  law. 
It  is  a  great  mistake  to  suppose  that  these  things 
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make  no  impression  on  the  public  mind,  because 
they  do  not  form  a  topic  of  such  frequent 
declamation  as  household  suffrage,  or  the  game 
laws.  No  prudent  and  decent  man  now  goes  to 
law  if  he  can  possibly  avoid  it ;  nor  will  a  re- 
spectable attorney  encourage  a  client  to  do  so 
under  almost  any  circumstances.  The  cause  list 
is,  consequently,  made  up,  for  the  most  part,  of 
speculative,  dishonest,  or  trumpery  actions.  The 
diminution  of  substantial  business  is  sensibly  felt 
in  Westminster  Hall ;  and  the  profession  would 
benefit,  as  well  as  the  public,  by  such  an  amend- 
ment of  the  law  as  should  enable  issues  of  fact  to 
be  fairly  raised,  and  "  well  and  truly  tried ; "  and 
causes  ultimately  to  be  determined,  not  on  meta- 
physical subtleties,  but  on  real  and  intelligible 
grounds.  Technicality  must  ever  pervade  a  sys- 
tem which  maintains  a  fixed  rule  of  law ;  it  is  the 
price  which  is  paid  for  certainty ;  and  though  some- 
times pressing  severely  upon  individuals,  is,  upon 
the  whole,  an  invaluable  safeguard  of  liberty  and 
property.  But  technicality  is  in  itself  a  grievance; 
therefore,  a  law  which  is  overrun  with  it,  and  has 
a  manifest  tendency  to  encourage  its  growth, 
should  be  utterly  extirpated,  and  replaced  by 
some  other  law  of  more  wholesome  constitution. 
Special  pleading  is  altogether  technicality;  instead 
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of  being  incidental  to  the  system,  it  is  the  system 
itself.  Any  attempt  at  cure  or  amendment 
must,  therefore,  be  useless.  Any  reform  short  of 
utter  abolition  is  sure  to  be  a  failure.  I  believe 
there  is  little  or  no  difficulty  in  providing  a  com- 
petent substitute  for  all  this  ingenious  machinery ; 
simply  because  no  ingenious  machinery  is  re- 
quired to  do  the  work.  It  is  a  strange  notion 
that  it  should  be  necessary  to  convert  a  plain 
question  of  fact  into  a  highly  subtilised  proposi- 
tion, or  chain  of  propositions,  before  twelve  plain 
men  can  try  it.  Equally  strange  is  it  to  main- 
tain that  the  matter  in  controversy  must  undergo 
this  process  before  the  judges  can  apply  the  law 
of  the  land  to  it. 

Such  pretences  are  too  futile  for  argument ;  but 
the  Tadpoles  and  Tapers  will,  doubtless,  have  much 
to  say  in  behalf  of  these,  as  aforetime  they  have 
stoutly  vindicated  other  venerable  absurdities  now 
happily  consigned  to  the  limbo  of  fools. 

Let  us  hope,  however,  that  the  government  will 
be  better  advised  in  this  matter,  than  to  listen 
to  the  cant  of  sapient  mediocrity.  The  state  of 
parties  offers  no  obstacle  to  a  candid  consideration 
of  the  question.  Neither  the  protectionist  nor 
the  Manchester  man  has  any  interest  in  main- 
taining a  perverse  administration  of  law.     Nay, 
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the  most  old-fashioned  statesmen  will  hardly  re- 
cognise special  pleading  as  one  of  those  time- 
honoured  institutions  which  naust  be  preserved 
intact  from  the  profane  assaults  of  the  reformer. 
Many  indications  have  lately  appeared  that  the 
profession  are  prepared  to  acquiesce  in  an  exten- 
sive change.  And  with  regard  to  the  public  at 
large,  there  will  hardly  be  a  dissentient  voice, 
among  those  who  have  paid  any  attention  to  the 
subject,  as  to  the  propriety  and  expediency  of 
simplifying  legal  proceedings. 

The  demand  for  law  reform,  if  not  met  by  a 
timely  adjustment,  will  probably  satisfy  itself  in 
the  same  rude  and  summary  way  that  matters  not 
more  important  have  been  dealt  withal.  The 
establishment  of  the  local  jurisdiction  over  small 
plaints  was  a  wise  concession  to  the  public  im- 
patience of  the  prolixity,  expense,  and  chicane  of 
the  superior  courts ;  but,  as  I  have  endeavoured 
to  show,  it  would  be  a  very  unwise  evasion  of  the 
real  grievance  to  yield  to  the  demand  for  a  more 
extended  jurisdiction  to  these  anomalous  tribunals. 
There  is  no  apparent  reason  why  a  cause  should 
not  be  tried  at  nisi  prius  cheaply  and  expedi- 
tiously, if  artificial  impediments  were  removed. 
It  is  the  constitutional  right  of  every  Englishman 
to  have  free  access  to  the  superior  courts  of  justice. 
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but  practically  he  is  excluded  from  them  by  a 
prohibitory  duty  in  the  shape  of  costs  and  chicane. 
Why  should  he  be  put  off  with  the  option  of 
resorting  to  an  inferior  provincial  court,  while  he 
is  taxed  for  the  maintenance  of  great  legal  es- 
tablishments ?  Is  it  because  the  fifteen  judges 
must  not  be  distracted  from  their  more  important 
duties  of  hearing  and  deciding  metaphysical  pro- 
blems, by  trying  paltry  one-hundred-pound  causes? 
I  should  be  sorry  to  hear  it  irreverently  asked 
whether  the  services  of  these  dignitaries  might  not 
be  dispensed  with  altogether.  But  the  tendency 
of  the  proposition  to  extend  provincial  justice  is 
plainly  to  bring  about  the  advent  of  such  a  ques- 
tion. A  jurisdiction  for  the  summary  disposition 
of  small  plaints  is  intelligible  and  expedient. 
Neither  is  it  any  novelty  in  this  country  ;  the 
recent  measure  has  only  extended  its  basis  and 
remodelled  its  proceedings.  But  the  enlargement 
of  this  jurisdiction  is  founded  on  no  principle 
whatever.  Convenience  only  dictates  such  a 
step,  because  the  law  is  administered  in  the  central 
courts  in  such  a  manner  as  to  be  tantamount  to  a 
denial  of  justice.  No  arguments,  however,  are, 
I  trust,  yet  required  to  demonstrate  the  inex- 
pediency of  superseding  the  original  jurisdiction 
of  Westminster  Hall  for  the  fifty  or  sixty  obscure 
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tribunals  scattered  through  the  provinces.  Doubt- 
ful law,  and  an  inferior  dispensation  of  it,  would 
be  evils  less  tolerable  in  this  country,  even  than 
the  abuses  which  at  present  obtain.  But  there  is 
no  need  of  presenting  either  alternative.  The 
blemishes  which  exist  are,  for  the  most  part,  patent 
and  indisputable.  The  remedy  is  plain,  safe,  and 
certain. 


NOTES. 


Note  A. 

"  A  negative  pregnant,"  says  Serjeant  Stephen,  "is 
such  a  form  of  negative  expression  as  may  imply  or 
carry  with  it  an  affirmative  *  *  *  In  trespass  for 
entering  the  plaintiff's  house,  the  defendant  pleaded 
that  the  plaintiiF's  daughter  gave  him  license  to  do  so; 
and  that  he  entered  by  that  license.  The  plaintiff 
replied  that  he  did  not  enter  by  her  license.  This  was 
considered  as  a  negative  pregnant,  and  it  was  held 
that  the  plaintiff  should  have  traversed  the  entry  by 
itself,  or  the  license  by  itself,  and  not  both  together. 
Thyn  v.  Cole,  Croke's  (Jac.)  Reports.  It  will  be 
observed  that  this  traverse  might  imply  or  carry 
within  it,  that  a  license  was  given,  though  the  de- 
fendant did  not  enter  by  that  license.  It  is,  therefore, 
in  the  language  of  pleading,  said  to  be  pregnant 
with  that  admission,  viz.  that  a  license  was  given." 
Stephen  on  Pleading,  4th  ed.  p.  409.  "  Although 
formerly,"  says  Chief  Justice  Tindal,  "  great  weight 
seems  to  have  been  attached  to  this  doctrine,  it  has 
not  been  much  regarded  of  late."  3  Manning  8f 
Granger  s  Reports,  802.  Is  it  right  that  any  portion 
of  the  time  of  the  supreme  courts  of  judicature  should 
be  taken  up  with  such  discussions  ?  or  that  the 
rights  of  parties  should  be  determined  upon  such 
points  ? 
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Note  B. 
"  There  was  some  doubt,"  says  Serjeant  Williams, 
"  before  the  statute  of  4  Anrxe,  c.  16.  s.  1.  [one  of  the 
statutes  of  jeofails],  whether  the  words  vi  et  armis,  in 
an  action  of  trespass,  were  matter  of  form  or  substance, 
the   authorities    being   both   ways,    and   the   greater 
number  seem  to  have  considered  them  to  be  matter  of 
substance.     See   Com.  Dig.  Pleader  (3  M.),  7.     But 
the  omission   is  now  matter  of  form  by  the  express 
words  of  that    statute,  and   aided  on   a   general   de- 
murrer.    So  the  omission  is  cured  by  verdict  by  the 
statute  16  &  17  Car.  2.  c.  8."     1  William's  Saunders's 
Reports.     Thus  it  required  two  acts  of  parliament  to 
quiet  the  doubts  of  the  judges,  as  to  whether  a  plaintiff 
in  trespass  should  lose  his  cause  for  omitting  to  aver 
that  the  act  complained  of  was  perpetrated  with  force 
and  arms  ;  an  averment  which  was  required  by  the  rule 
ol"  special  pleading  without  any  reference  to  its  found- 
ation in  fact. 

Note  C. 
21st  Feb.  1829,  at  Guildhall,  per  Lord  Tenderden 
C.  J.  "  It  is  not  to  be  taken  that  a  judge  is  bound  to 
permit  an  amendment.  It  is  discretionary,  and  if  a 
party  has  unnecessarily  stated  irrelevant  matter  in 
which  there  is  a  variance,  he  is  not  bound  to  amend." 
So  in  Jelf  v.  Oriel,  against  drawer  of  bill,  Guildhall, 
20th  October,  1829,  Lord  Tenterden,  where  the  de- 
claration stated  a  special  acceptance  at  A.  or  at  B., 
but  the  bill  produced  appeared  to  be  only  accepted  at 
A.,  and  the  words  "  at  B."  were  written  on  the  bill 
merely  as  the  address  of  the  drawer,  which  the  pleader 
or   the  attorney  mistook  for  part  of  the  acceptance, 
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Lord  Tenterden  refused  to  amend,  saying  it  would 
only  encourage  want  of  care  in  drawing  pleadings, 
and  he  was  not  bound  to  permit  amendments ;  that 
the  act  was  meant  only  to  aid  clerical  mistakes,  and 
not  such  as  any  man  who  could  read  would  avoid 
making.  1  Chitty  on  Pleading,  321.  n.  6th  ed.  It 
was  the  poor  suitor,  however,  rather  than  the  pleader 
or  attorney,  who  was  punished  by  this  rigid  enforce- 
ment of  technicality.  It  is  to  be  presumed  that  the 
statute  was  made  for  the  relief  of  the  suitor,  not  for 
that  of  the  practitioner.  After  all,  supposing  the 
exercise  of  the  power  of  amendment  in  such  a  case 
might  be  calculated  to  produce  such  a  consequence  as 
the  Chief  Justice  anticipated,  what  matter?  Was 
such  a  consideration  of  sufficient  weiglit  to  supersede 
the  claims  of  substantial  justice,  or  a  decision  in  ac- 
cordance with  —  to  use  the  language  of  the  legislature 
—  "  the  very  right  of  the  cause  ?" 

A  recent  decision  of  the  Court  of  Queen's  Bench 
lays  down  the  true  rule.  In  an  action  by  indorsee 
against  indorser  of  a  bill  of  exchange  payable  at  the 
"  London  Joint  Stock  Bank  in  London,"  notice  of 
dishonour  was  proved,  describing  the  bill  as  payable 
at  "the  London  and  Westminster  Bank."  Held  no 
ground  of  nonsuit,  there  being  no  proof  that  de- 
fendant had  been  misled.  Bromage  v.  Vaughan,  9 
Queen's  Bench  Reports. 

Note  D. 

I  hope  the  unlearned  reader  will  not  infer  from 
hence,  that  this  great  Court  consults  a  low  standard 
of  morality  ;  still  less  that  any  covert  satire  upon  the 


166  NOTES. 

Church  was  meant  to  be  conveyed  by  this  opinion. 
This  case  is  illustrative  also  of  the  ridiculous  pro- 
lixity which  special  pleading  sometimes  requires.  In 
an  action  for  libel  or  slander,  it  is  not  enough  to 
set  out  the  writing  or  words  complained  of,  leaving 
it  to  the  court  to  decide  whether  the  language  is 
actionable,  and  to  the  jury  to  determine  whether  it 
was  applied  to  the  plaintiff;  but  every  expression, 
however  obvious,  must  in  terms  be  pointed  at  him ; 
and  the  meaning  of  every  assertion,  be  it  never  so 
plain,  must  be  explained  by  the  pleader.  This  is  the 
office  of  the  innuendo,  touching  which,  much  learning 
is  to  be  found  in  the  books.  "  An  innuendo,"  says  De 
Grey  C.  J.,  in  delivering  the  opinion  of  the  judges  in 
the  House  of  Lords  in  the  case  of  R.  v.  Home,  Coivp. 
684.,  "  means  nothing  more  than  '  id  est,'  '  scilicet,'  or 
'  meaning,'  or  '  aforesaid,'  as  explanatory  of  matter 
sufficiently  expressed  before." 

"  If  a  good  innuendo,"  adds  one  of  the  late  learned 
editors  of  Saunders's  Reports,  in  a  note  to  Serjeant 
Williams's  note  of  the  above  case,  "  ascribing  a  par- 
ticular meaning  to  the  libel  or  slander,  be  not  sup- 
ported in  evidence,  the  plaintiff  cannot  reject  it  at  the 
trial,  and  resort  to  another  meaning,  even  in  a  case 
where  the  words  are  actionable  in  themselves  without 
an  innuendo ;  because  such  an  innuendo  gives  a 
specific  character  to  the  libel  or  slander,  which  be- 
comes parcel  of  the  issue,  and  a  failure  in  proof  of 
which  will  be  fatal  to  the  plaintiff's  case."  So  that 
the  innuendo  is  not  chargeable  merely  with  a  harmless 
tautology,  but  is  very  efficient  in  tricking  the  plaintiff 
out  of  his  verdict;  for,  inasmuch  as  it  requires  him  to 
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put  a  construction  upon  the  language  which,  though 
intrinsically  slanderous,  may  bear  a  double  meaning, 
should  the  pleader  perchance  hit  upon  the  one,  when 
the  evidence  makes  out  the  other,  he  is  deprived  of 
his  remedy.  The  following  is  a  specimen  of  a  count 
in  slander,  furnished  with  appropriate  innuendoes, 
taken  from  the  case  cited  in  the  text. 

"  And  whereas  also  after  the  passing  of  the  statute 
aforesaid,  to  wit,  on  the  day  and  year  aforesaid,  de- 
fendant further  contriving  and  wickedly  and  ma- 
liciously intending  to  injure  the  plaintiff,  and  to 
degrade  him  in  his  said  character  of  a  clergyman,  in 
a  certain  other  discourse  which  defendant  then  had 
with  a  certain  other  person,  to  wit,  one  Charles  Hay- 
don,  and  divers  other  good  subjects  of  this  realm,  of 
and  concerning  plaintiff,  and  of  and  concerning  him 
in  his  said  profession  of  a  clergyman  of  the  said 
United  Church,  and  relating  to  himself,  defendant,  in 
the  presence  and  hearing  of  the  said  Charles  Haydon, 
and  in  the  presence  and  hearing  of  the  said  other 
good  subjects  of  this  realm,  falsely  and  maliciously 
spoke  and  published  of  and  concerning  plaintiff,  and 
of  and  concerning  him  in  his  said  profession  of  a 
clergyman  as  aforesaid,  and  relating  to  himself  the 
defendant,  viz.  '  Dr.  Pemberton '  (meaning  plaintiff) 
'  placed  before  me'  (meaning  defendant)  '  a  bill.  I' 
(meaning  defendant)  '  signed ;  I '  (meaning  defendant) 
'  do  not  know  for  what  amount  it  was,  whether  200/.  or 
300/. ;  for  I '  (meaning  defendant)  '  was  completely 
pigeoned  by  Dr.  Pemberton '  (meaning  plaintiff) ;  there- 
by meaning  that  plaintiff  had  obtained  the  said  bill 
from  defendant  by  fraud." 
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Note  E. 


The  case  of  Thomas  v.  David,  7  Carrington  8f 
Payne,  is  an  example  of  what  I  apprehend  to  be  a 
fair  and  legitimate  line  of  cross-examination  as  to 
credit.  That  was  an  action  on  a  promissory  note, 
and  a  servant  of  the  plaintiff  (an  attesting  witness) 
being  called  to  prove  the  signature,  was  asked,  on 
cross-examination,  whether  she  did  not  sleep  in  the 
same  bed  with  the  plaintiff.  On  her  denying  the  fact, 
the  counsel  for  the  defendant  proposed  to  prove  it. 
An  objection  as  to  the  irrelevancy  of  the  intended 
contradiction  was  overruled  by  the  presiding  judge, 
Mr.  J.  Coleridge,  who  said,  "  Is  it  not  material  to 
the  issue  whether  the  principal  witness  who  comes  to 
support  the  plaintiff's  case  was  his  kept  mistress?  If 
the  question  had  been  whether  the  witness  had  walked 
the  streets  as  a  common  prostitute,  I  think  that  would 
have  been  collateral  to  the  issue,  and  that,  if  the  wit- 
ness had  denied  such  a  charge,  she  could  not  have 
been  contradicted;  but  here  the  question  is,  whether 
the  witness  had  contracted  such  a  relation  with  the 
plaintiff  as  might  induce  her  the  more  readily  to 
support  a  forgery — just  in  the  same  way  as  if  she 
had  been  asked  if  she  was  the  sister  or  daughter  of 
the  plaintiff." 


THE    END. 


London : 

Spottiswoodes  and  Shaw, 

New-street- Square. 


0 


University  of  Toronto 

Library 

i 

si       ^ 

J 

0 

DO  NOT             /^ 

3    8 

d 
<3 

REMOVE         j7 
THE                // 

CARD 

>, 

O            0 

FROM             ^ 
THIS                \ 
POCKET                N^ 

Acme  Library  Card  Pocket 

ill 

LOWE-MARTIN  CO.  limited 

